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4% SUPREME COURT CASES (2005) 1 SCC 

(2005) I Supreme Court Cases 496 


(Before R.C. lahoti, C.j. and ashok bhan, j.) 

DISTRICT REGISTRAR AND COELECTOR, 

HYDERABAD AND ANOTHER .. Appellants; 

Versus 

CANARA BANK AND OTHERS .. Respondents. 

Civil Appeals Nos. 6350-74 of 1997* with No. 7079 of 2004*, 
decided on November 1,2004 

A. Constitution of India — Arts. 19(l)(a) & (d) and 21 — Right to 
privacy or the person — Held, exists apart from right to privacy with 
respect to places such as the home 

B. Constitution of India — Arts. 19(l)(a) & (d) and 21 — Right to 
privacy ol (he person — Right to freedom from unreasonable search and 
seizure — Scope — Confidentiality of bank documents, telephone calls and 
correspondence — Held, State cannot have unrestricted access to inspect 
and seize or make roving inquiries into all bank records relating to a person, 
without any reliable information before it prior to such inspection — 
Documents or copies of documents of the customer which arc in the bank 
must continue to remain confidential vis-a-vis the person, even if they are no 
longer at the customer’s house and have been voluntarily sent to a bank — 
Search, taking of notes or extracts or seizure or the said documents would 
amount to a breach of confidentiality and be violative of privacy rights of 
customers ol (lie bank, unless there is some probable or reasonable cause or 
basis, to be recorded in writing, or materials before the authority making or 
authorising the search, taking of notes or extracts or seizure — However, 
cautioned that various provisions in the Income Tax Act, 1961 (S. 132, etc.) 
or CrPC (Ss. 91, 165 & 166) which authorised search and seizure were not 
ipso facto being invalidated herein; in any case said provisions had been 
extensively considered by the courts and had been held to be valid — 
Banker and Customer — Confidentiality in respect of banking transactions 
— Nature of banker and customer relationship — Stamp Act, 1899 — S. 73 
(as amended by A.P, Act 17 of 1986) — Constitutionality 

C. Constitution of India — Arts. 19(l)(a) & (d) and 21 — Right to 
privacy — Scope — Held, in case of a matter being part of public records, 
including court records, the right of privacy cannot be claimed 

D. Constitution of India — Arts. 19(I)(a) & (d) and 21 — Right to 
privacy ol the house and person — Right to freedom from unreasonable 
search and seizure — Stamp Act, 1899 — S. 73 (as amended by A.P. Act 17 
of 1986) — Constitutionality of —• Said section permits inspection of 
documents which are in private custody, empowers invasion of the home 
without any safeguards as to probable or reasonable cause or requirement 
of reasonable basis or materials, or recording of reasons for the belief 
necessitating the search or seizure — Power of impounding documents can 
be exercised under said section without giving notice or a chance to make 


t From llic Judgment ;md Order dated 27-9-1996 or the Andhra Pradesh High Courl in WIN Nos. 
10300 or 1989. 14320. 14924, 15456, 16595, 17724. 4948. 53.30 and 5373 of 1988. 366, 4475 
and 13347 of 1989. 1157 of 1991. 16733 and 18632 or 1993. 21872 29007 and ">90S-> 0 r 1994 h 
1670.3165. 3242.6370,6533,6782 and 6783or 1996 ’ 

t Arising oul tit SEP (C) No. 11607 of2001 : (1997) 4 Anrih l,T 118 
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ms rr. registrar and collector v. canara tiank 497 

good Uie deficit stump duty, except in case of documents in custody of a 
bank (no reasons having been given for making (he distinction), and the 
a power to adjudicate upon need Tor impounding documents in ail cases 
vested in the person authorised — Moreover, due to the lack of safeguards, 
the possibility of an exercise of the said powers proving to be absolutely 
disproportionate to the purpose sought to be achieved cannot be ruled out 
— Therefore, held, said section violates the right to privacy both of the 
house and the person and is unconstitutional 
(Kd.: See also Art. 19(l)(a), ‘(c)(2)(vii) 8. Other constituents of Ait. I9(l)(a) — Privacy, 
b Right to', pp. Ill et seq., '(c)(2)(vii) 9. Subjective and psychological content of An. 

19(l)(a)\ p. M3, and Art. 21, '(c)(3) Privacy, Right to', pp. 635 ct scq., and see also 
under Art. 21. '(d)(2) “Personal liberty" ■— Meaning and scope - Particular Instances 
and Statutes , pp. 763 cl scq. in Vol. 6, Complete Digest of Supreme Court Cases ^nd 
Edit. | 

E. Constitution of India —Art. 14 — Discretionary power — Particular 
instances — If said power guided and controlled in Stamp Act, 1899, S. 73 
c (sis amended by A.P. Act 17 or 1986) — Constitutionality — Held, said S. 73 
suffers from (he vice of excessive delegation, since (i) there are no guidelines 
as to the persons who may be authorised by the Collector, and (ii) there is no 
requirement of reasons being recorded by the Collector or the person 
authorised, for his belief necessitating search, and (iii) the power of 
impounding documents can he exercised without giving notice or a chance 
to make good the deficit stamp duly, except in case of documents in custody 
of a bank (no reasons having been given for making the distinction), and (he 
power to adjudicate upon need for impounding documents in all cases being 
vested in the person authorised 

K Constitution of India — Art. 14 — Discretionary power — Valid 
delegation of— Test and requirements — Held, guidelines or principles or 
norms for exercise of discretionary power, essential 
q [kd,: See also Ail. 14, *(d)(2)(vi) Valid delegation of discretionary power - Test and 
requirements of and ‘(d)(2)(iv) Necessarily discriminatory, discretionary power it' in 
Complete Digest of Supreme Conn Cases, Vol. 5, pp. 32 cl scq.) 

Amended S. 73 of the Stamp Act — Infirmities 
A discretionary power may not necessarily be a discriminatory power but 
where a staiuie confers a power on an authority to decide mailers of moment 
without laying down any guidelines or principles or norms, the power has to be 
struck down as being violative of Article 14. (Para 57) 

Air India v. Nergcsh Meerut. (198 1 ) 4 SCC 335 : 198 1 SCC (L&S) 599, relied on 
A bare reading of Section 73 as substituted by A.P. Act 17 of 1986 indicates 
the infirmities with which the provision suffers. The provision empowers “any 
person” authorised in writing by the Collccior to have access to documetiLs in 
private custody or custody of a public officer without regard to (he Tact whether 
g the documents lire sought to be used before any authority competent to receive 
evidence or whether such document would ever be voluntarily produced or 
brought before a public officer during the performance or any of his specified 
functions in his capacity as such (contrary to the scheme of the rest of the Stamp 
Act, 1899 even as applicable to the Slate of Andhra Pradesh). The power is 
capable of being exercised by such persons at all reasonable times and it is not 
preceded by any requirement of reasons being recorded by the Collector or the 
person authorised, for his belief necessitating search. The provision suffers from 
the vice of excessive delegation as there tire no guidelines in the Act as to the 
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498 SUPREME COURT CASES (2005) 1 SCC 

persons who may be authorised, The State must clearly define the officers by 
designation or state that the power can be delegated to officers not below a 
particular rank in the official hierarchy, as may be designated by the State. The 
person authorised has been vested with authority to impound the document. U is a 
only in case of documents in custody of any bank that an exception has been 
carved out for giving a 30 days’ previous notice to the bank to make good the 
deficit stamp duty before seizing and impounding the document. Not only is 
there no valid reason — none pointed out cither in the pleadings or at the hearing 
— for drawing the distinction between a bank and other public office or any 
person having custody of document, even in the case of a bank, the power to b 
adjudicate upon the need for impounding the document has been vested in the 
person authorised. (Paras 16, 12,54,46,58, 3 and 43) 

The A.P. Amendment permits inspection being carried out by the Collector 
by having access to the documents which arc in private custody i.c. custody other 
than that of a public officer. It is clear that this provision empowers invasion of 
the home of the person in whose possession die documents “tending" to or 
leading to the various facts stated in Section 73 arc in existence. Section 73 being c 
one without any safeguards as to probable or reasonable cause or reasonable 
basis or materials violates the right to privacy both of the house and or the 
person. Under the garb of the power conferred by Section 73 the person 
authorised may go on a rampage searching house after house i.e. residences of 
the persons or the places used for the custody of documents. The possibility or 
any wild exercise of such power may be remote, but then on die framing of ^ 
Section 73 die possibility cannot be ruled out. Any number of documents may be 
inspected, may be seized and may be removed and at the end the whole exercise 
may turn out to be an exercise in futility. The exercise may prove to be absolutely 
disproportionate to die purpose sought to be achieved and, therefore, a 
reasonable nexus between stringency of die provision and the purpose sought to 
be achieved ceases to exist. This deficiency pointed out by the High Court and 
highlighted by the respondents in the Supreme Court has not been removed even e 
by the rules framed therefor. (Paras 55. 58, 59,54 and 16) 

It cannot be denied that there is an element of confidentiality between a bank 
and its customers in relation to the latter’s banking transactions. However, in the 
case of a matter being part of public records, including court records, the right of 
privacy cannot be claimed. Our cheques are not merely negotiable instruments 
but yet the world can learn a vast amount about us by knowing how and with 
whom wc have spent our money. Same is the position when we use the telephone 
or post a letter. The State cannot have unrestricted access to inspect and seize or 
make roving inquiries into all bank records, without any reliable information 
before iL prior to such inspection. Once it is accepted that the right to privacy 
deals wiLh persons, the documents or copies of documents of the customer which 
arc in a bank, must continue to remain confidential vis-H-vis the person, even if 
they arc no longer at the customer's house and have been voluntarily sent to a q 
bank. Therefore, unless there is some probable or reasonable cause or basis, to be 
recorded in writing, or material before the Collector for reaching an opinion that 
the documents in the possession of the bank tend to secure any stamp duty or to 
prove or to lead to the discovery of any fraud or omission in relation to any duty, 
the search or the taking of notes or extracts cannot be valid. The above 
safeguards must necessarily be read into the provision relating to search, 
inspection and seizure so as to save it from any unconstiiuiionalily. When public h 
records in the Sub-Registrar’s Office or a bank or for that matter any other public 
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DISTr. REGISTRAR AND COLLECTOR v. CANARA BANK 499 

I office arc inspected for the purposes referred to in the impugned Section 73, the 

public officer may indeed have no objection to such inspection. Bui, as in ihe 
j a present ease, in the context of a bank, which either holds the private documents 

of its customers or copies of such private documents, the disclosure of the 
j contents of the documents by the bank would amount to a breach of 

1 confidentiality and would, therefore, be violative of privacy rights of its 

j customers. (Paras 53,54,45,46 and 48; and 18 to 40) 

I However, it is noi being said that any law which is not on the lines or the US 

■ Right to financial Privacy Act, 1978 (Pub L No. 95-630) is invalid. Indian laws 

I b such as Section 132, etc. of die Income Tax Act, 1961; or Sections 91, 165 and 

I 166 of the Criminal Procedure Code, 1973 as to search and seizure have been 

| extensively considered by the courts in India and have been held to be valid. 

(Para 48) 

Kharak Singh v. Slate of U.P., (1964) I SCR 332 : (1963) 2 Cri 1J 329; Cohind v. Stale of 
' M.P., (1975) 2 SCC 148 : 1975 SCC (Cri) 468; R. Rajagopal v. Stale ofT.N., (1994) 6 

I SCC 632; People's Union far Civil Liberties v. Union of India , (1997) 1 SCC 301; 'X' v. 

c Hospital (1998) 8 SCC 296; People's Union for Civil Liberties v. Union af India, 

(2003) 4 SCC 399; Sharda v. Dharmpal, (2003) 4 SCC 493; Maneka Gandhi v. Union of 
India . (1978) 1 SCC 248, relied on 

Semayne's case, (1603) 5 Coke's Rep 91a : 77 ER 194 (KB); F.ntick v. Carrington , (1765) 
19 Howells' State Trials 1029 : 95 ER 807 : 2 Wils KB 275; Boyd v. United States , 116 
US 616 ; 29 L Ed 746 (1886); Obnstead v. United States, 277 US 438 : 72 I. Ed 944 
(1928) (dissenting opinion of Brandeis. J.); Griswold v. Stale of Connecticut, 381 US 
d 479 : 14 I. Ed 2d 510 (1965); Warden v. Hey den, 387 US 294 (1967); Katz v. United 

States, 389 US 347 : 19 L Ed 2d 576 (1967); Terry v. Ohio, 392 US 1 (1968); Ihomburgh 
v. American College of O&G, 476 US 747 (1986); Whalen v. Roe, 429 US 589 : 51 I. Ed 
2d 64 (1977); United Stales v. Oriio, 413 US 139 (1973); Stanley v. Georgia, 394 
US 557 : 22 I. Ed 2d 542 (1969), discussed 
United States v. Miller , 425 US 435 (1976), disapproved 

Richard Alexander: " Privacy , Banking Records and Supreme Court: 4 Before and After 
e Ixtok at Miller’', South West University L. Rev. (1978), Vol. 10 (pp. 13-33); Eolyviou G. 

1‘olyviuu: Search and Seizure (Duckworth, 1982), pp. 67 to 71; I .a Favc: Search and 
Seizure (1978); Jackson and Tuslincl: (2001) Comparative Constitutions Ixnv 404; Hole. 
Government Access to Bank Records, (1974 ) 83 Yali-: Law Journal 1439; A Bank 
Customer has no Reasonable Expectation of Privacy of Bank Records: US v. Miller, 14 
San Diego L. Rev. 414 (1977), referred to 

Section 73 of the Stamp Acl as amended in its application to the State of 
f Andhra Pradesh by Andhra Pradesh Act 17 of 1986 is therefore ultra vires the 
Constitution. (Para £<)) 

| G. Stamp Act, 1899 — S. 73 (as amended by A.P. Act 17 of 1986) and 

1 Ss. 33 to 35, 38, 43, 48 and 62 — Constitutionality of said S. 73 — Non- 

j payment ol duly — Penalties imposed for — Held, possessing a document 

I n °t duly stamped is not by itself an offence — Penalties lor non-payment of 

duty include not receiving a document not duly stamped in evidence, 
impounding ol said document, recovery of duty and penalty, and criminal 
prosecution under S. 62 — Further held, availability of these provisions 
adequately protects the interest of revenue — Therefore, the sweeping 
j powers of search and seizure provided under the amended S. 73, which due 

to the lack of any safeguards could in any case be exercised in a manner 
disproportionate to the purpose sought to be achieved, cannot be justified 
h cither on ground of being a penalty for non-payment of duty or protection of 
the interest of revenue — Constitution of India — Art. 14 — Discretionary 

( 

( 

I 


I 




/ 


| O N L1N 

True Print" 


SCC OnUne Web Edition, Copyright © 2015 
Page5 Thursday, July 9, 2015 
Printed For Shyam Divan 

SCC OnLine Web Edition: http://www.scconline.com 
TruePrint™ source: Supreme Court Cases 


3)0 


I 500 SUPREME COURT CASES (2005) I SCC 

power — Principle of proportionality — Power granted open to use but 
disproportionate to purpose to be achieved — Held, invalid 

(Paras 58, 59 and 15) 

[Kd.: See also Art. Id. '(d)(2)(xii) Discretionary power —- Principle of proportionality’, 

| Vol. 5. pp. 57 cl scq. and Administrativk Law. *7. (31) Judicial review 

I Proportionality’, Vol. I, pp. 193 et seq., Complete Digest of Supreme Court Cases 2nd 

F.dn.1 

j IT. Stamp Act, 1899 — Ss. 33, 34, 35 and 38 — Power to impound 

documents and to recover duty with or williout penalty — Held, has to be 
I construed strictly and would be sustained only when falling within the four b 

comers and letter of the law — Criminal Procedure Code, 1973 — S. 104 — 

I Passports Act, 1967 — S. 10 — Constitution of India — Arts. 19(1 )(a) & (d) 

I and 21 — Right to privacy (Para 14) 

I. Stamp Act, 1899 — S. 62 — Nature of ofTencc and requirements for 
prosecution under — Held, a minor offence punishable with fine only and 

j not cognizable, liable to be condoned by payment of duty and penalty on the 

document — No prosecution can be launched except in case of a criminal c 
intention to evade the stamp law or in case of a fraud, that too after having 
given person liable to be proceeded against an opportunity of being heard 

(Paras 15, 5S ami 59) 

J. Taxation — Generally —Taxing statutes — Nature of — Held, taxing 
statutes cannot be classed as (a) remedial statutes and (b) statutes which 
have come to be enacted on demand of permanent public policy — This is d 
the case since taxing statutes operate to impose burdens upon the public 

(Para 10) 

K. Constitution ol' India — Part III — Generally — Pre-constitutional 

laws — Held, must conform to provisions of Part III — Stamp Act, 1899 — 
Constitutionality of (Para 44) 

L. Stamp Act, 1899 — Generally — Nature or — Held, cannot be held to 

have been enacted solely for protection of revenue and for purpose of being e 
enforced solely at the instance of revenue ofiicials (Para 13) 

M. Interpretation of Statutes — Particular statutes and provisions — 
Taxing statutes — Principles for interpretation of — Held, are strictly 
construed — There is no scope for equity or judiciousness if the letter of law 
is clear and unambiguous — However, benefit of any ambiguity or conflict 

j in different provisions of such a statute shall go to the citizen — Stamp Act, 

1899—■ Interpretation of (Para 10) 

N. Interpretation of Statutes — Particular statutes and provisions — 

j Remedial statutes and statutes which have come to be enacted on demand of 

the permanent public policy — Held, generally receive a libera! 

| interpretation (Para 10) 

. Dowlatram llarji v. Vuho Hadhoji, ILR (1880) 5 Horn 188 (FB); Jal Devi v. Goktii Chaiut, 

(1906) 7 Punj LR 428 (FD); Mtuishi Ram v. Hamum Singh . AIR 1934 Lull 637 (1); /,. Q 
I I’tiran Chand v. l-jnpervr, AIR 1942 Lah 257, approved 

Surajmull Nagotvmull v. Triton Insurance Co. Ltd., AIR 1925 PC 83 : 52 1A 126, relied on 
I O. Constitution of India — Arts, 19(l)(a) & (d) and 21 — Right to 

I privacy — Source of, nature and scope — Held, is the right to be let alone 

j and has been implied in the articles listed — Every person has a right to 

safeguard the privacy of his own and includes the right to privacy of the 
person and the house — List of elements of the right to privacy enumerated 
i by Mathew, J. in Gobind case, (1975) 2 SCC 148, para 24, is not exhaustive 
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1 DIS'IT. REGISTRAR AND COLLECTOR v. CANARA BANK 501 

— Right to privacy in any event would necessarily have to go through a 
process of case-by-casc development (Paras 31), 37 and 40) 

a P. Constitution or India — Arts. 19(1 )(a) & (d) and 21 — Right to 
privacy — Illegitimate intrusions into — Test lor — Relevance to right to 
freedom from unreasonable search and seizure — Held, exclusion from 
illegitimate intrusions into privacy depends on the nature of the right being 
asserted and the way in which it is brought into play — It is at this point 
that the context becomes crucial, to inform substantive judgment — Further 
held, said factors are quite relevant whenever there is invasion of the right to 
b privacy by way of searches and seizures at the instance of the State 
, (Para 31) 

I Q. Constitution of India — Arts. 19(l)(a) & (d) and 21 — Right to 

privacy — Legitimate intrusions into by (1) legislative provisions, (2) 
admimstrative/exccutive orders, and (3) judicial orders — TesLs for — Held, 
- intrusions in case of (1) must be tested on touchstone of reasonableness as 

j guaranteed by the Constitution and for that purpose the court can go into 

I proportionality of intrusion vis-a-vis purpose sought to be achieved — 

Intrusions in case of (2) have to be reasonable having regard to facts and 
circumstances of the case, and can be reasonable only if it has a reasonable 
basis or reasonable materials to support it — Intrusions in case of (3) by 
issue of judicial warrants arc permissible only if the court has sufficient 
reason to believe that the search or seizure is warranted, and court must 
d keep in mind extent of search and seizure necessary for protection of the 
particular State interest — Warrantless searches, in the rare cases that they 
are permissible, must be conducted in good faith, intended to preserve 
evidence or to prevent sudden danger to person or property 

(Paras 31, 34 and 39) 

R. Constitution of India — ArLs. 19(i)(a) & (d) and 21 — Right to 
freedom from unreasonable search and seizure — Illegality and 

e reasonableness of search or seizure — Relations! lip between — Warrantless 
searches — When permissible — Held, one does not necessarily imply the 
other, though it is often the case that one implies the other (Para 31) 

llul.: See also An. )9{l)(a). ‘(c)(2)(vii) 8. Other conslilucms of Art. 19(l)(;i) — Privacy. 

Rielrt <o\ pp. ) ] 1 el set]., and Art. 2J, ‘(c)(3) Privacy, Right io\ pp. 635 el scq., and see 

ulso under Art. 2J, ‘(d)(2) “Personal liberty" —- Meaning and scope — Particular 
. instances and slalults’, pp. 763 el scq. in Vol. 6, Complete Digest of Supreme Court 

• Cases, 2nd lidn.J 

S. Constitution of India — ArLs. 21, 19 and 14 — Right to personal 

| liberty and privacy — Scope — “Procedure established by law” — Meaning 

— Threefold test to be satisfied by any law interfering with personal liberty 
ol a person — Role of last propounded by Art. 14 — Held, as (he lest 
propounded try Art. 14 pervades Art. 21 as well, the law and procedure 
, authorising interference with personal liberty and right of privacy must also 

] be right and just and fair and not arbitrary, fanciful or oppressive — If 

procedure prescribed does not satisfy the requirement of Art. 14 it would be 
no procedure at all within the meaning of Art. 21 

■ j [K4-: See also Ail. 21, ‘(e)(3) Justiciability of‘‘procedure established by law" \ pp. 776 cl 

I scq. in Vol. 6, Complete Digest of Supreme Conn Cases, 2nd Edit.) 

T. Constitution ol India — Arts. 21, 19 and 14 — Right to personal 

I h liberty — Scope — Held, said right also means life free from encroachments 

I unsustainable in law 

( 

f 
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J 
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' 502 SUPREME COURT CASES (2005) 1 SCC 

U. Constitution of India — Arts. 2! and 19 — Expression “personal 
liberty” in Art. 21 — Scope — Protection under Art. 19 — Held, the 
expression “personal liberty” is of the widest amplitude and covers a variety 
of rights which go to constitute the personal liberty of man and some of 

I them have been raised to status of distinct fundamental rights and given 

1 additional protection under Art. 19 (Paras 56 and 55) 

I [Ed See also Art. 21, ‘(d)(1) “Pcrsunal liberty"’ — Meaning and scope', pp. 744 ct set], in 

; Vol. 6, Complete Digest of Supreme Court Cases, 2nd Edn.] 

Kharak Singh v. Suite ofU.P.. (1964) t SCR 332 : (1963) 2 Cri U 329; Gobind v. State of 
| M.P, (1975) 2 SCC 148 : 1975 SCC (Cri) 468; R. Rojagopai v. State ofT.N., (1994) 6 b 

SCC 632; People's Union for Civil Liberties v. Union of India , (1997) 1 SCC 301; ‘X‘ v. 
Hospital (1998) 8 SCC 296; People’s Union for Civil Liberties v. Union of India, 
(2003) 4 SCC 399; Shardo v. Dhannpal, (2003) 4 SCC 493; Maneka Gandhi v. Union of 
India, (1978) 1 SCC 248, relied on 

J Ointstend v. United States , 277 US 438 : 72 I. Ed 944 (1928) (dissenting opinion of 

Drandcis, J.); Griswold v. Stole of Connecticut, 381 US 479 : 14 L Ed 2d 510 (1965); 
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X. Stump Act, 1899 — Ss. 31 and 33 — Nature of — Held, under either 
section the documenLs concerned should have been voluntarily produced — 
Production thereof cannot be compelled (Para 12) 
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The Judgment or the Court was delivered by 

R.C. LAHOti, C.J.— Leave granted in SLP (C) No. 1 (607 of2001. 

2. Section 73 of the Indian Stamp Act, 1899 as incorporated by Andhra a 
Pradesh Act 17 of 1986, by amending the Central Act in its application to the 
Slate, has been struck down by the High Court of Andhra Pradesh as ultra 
vires the provisions of the Indian Stamp Act as also of Article 14 of the 
Constitution. The District Registrar and Collector, Registration and Stamps 
Department, Hyderabad and the Assistant Registrar have come up in appeal 
by special leave. 

Relevant statutory provisions under (he Central Act 

3. Section 73 of the Indian Stamp Act (before the insertion of the text 
under the impugned State legislation in its applicability to the State of 
Andhra Pradesh) reads as under: 

"73. Kvery public officer having in his custody any registers, books, c 
records, papers, documents or proceedings, the inspection whereof may tend 
to secure any duly, or to prove or lead to the discovery of any fraud or 
omission in relation to any duty, shall at all reasonable times permit any 
person authorised in writing by the Collector to inspect for such purpose the 
registers, hooks, papers, documents and proceedings, and to lake such notes 
and extracts as he may deem necessary, without fee or charge.” 

The term "public officer” is not defined in Seciion 73 nor in the interpretation 
clause. However, the term “public office” is found to have been used in 
Section 33. Sub-section (3) of Seciion 33 provides as under: 

“33. (3) Por the purposes of this section, in cases of doubt,— 

(a) the State Government may determine what offices shall be 

deemed to be public offices; and e 

(b) the State Government may determine who shall be deemed to be 
persons in charge of public offices.” 

The term "public officer having in his custody any registers, etc.” as 
occurring in Seciion 73 can be defined by having regard to the expression 
"public office” as occurring in Section 33. The Central legislation including 
Section 73 took care to see that the power to inspect was confined only to / 
documents in the custody of public officer which documents would 
necessarily be either public documents or public record of private documents. 
The purpose of inspection is clearly defined. It is permissible to have 
inspection carried out only in these circumstances: (/) when it may tend to 
secure any duty, or (/i) when it may tend to prove any fraud or omission in 
relation to any duty, and ( in ) when it may tend to lead to the discovery or any g 
fraud or omission in relation to any duly. 

The State amendments (1986) 

4. A.P. Act 17 of 1986 has amended the Indian Stamp Act, 1899 in its 
application to the State of Andhra Pradesh. The Act was reserved by die 
Government of A.P. on 24-4-1986 for the consideration and assent of the 
President and received such assent on 17-7-1986 which was published in the ^ 
Andhra Pradesh Gazette for general information on 22-7-1986. Out of the 




/ 


575 


DIS IT. UF.OISTRAR AND COLLECTOR v. CANARA DANK (Lahoti, C.J.) 505 

several amendments made by A.P. Act 17 of 1986, ihc relevant one for our 
purpose is Section 73 as substituted in place of the original Section 73 of the 
a Indian Stamp Act by Section 6 of A.P. Act 17 of 1986. The same is 
reproduced hereunder: 

"6. For Section 73, of the principal Act, the following section shall be 
substituted, namely— 

‘73. (1) Every public officer or any person having in his custody 
any registers, books, records, papers, documents or proceedings, the 
b inspection whereof may attend to secure any duly, or to prove or lead to 

the discovery of any fraud or omission in relation to any duty, shall at all 
reasonable limes permit any person authorised in writing by the 
Collector to enter upon any premises and to inspect for such purposes 
(he registers, books, records, papers, documents and proceedings, and to 
lake such notes and extracts as he may deem necessary, without fee or 
charge and if necessary to seize them and impound ihc same under 
c proper acknowledgement: 

Provided that such seizure of any registers, books, records, papers, 
documents or other proceedings, in the custody of any bank be made 
only after a notice of thirty days to make good the deficit stamp duty is 
given. 

/Explanation .—For the purposes of this proviso ’bank’ means a 
d banking company as defined in Section 5 of the Banking Regulation 

Act, 1949 and includes the State Bank of India, constituted by the State 
Bank or India Act, 1955 a subsidiary bank as defined in the State Bank 
of India (Subsidiary Banks) Act, 1959, a corresponding new bank as 
defined in die Banking Companies (Acquisition and Transfer of 
Undertakings) Act, 1970 and in the Banking Companies (Acquisition 
e and Transfer of Undertakings) Act, 1980, a regional rural bank 

established under the Regional Rural Banks Act, 1976, the Industrial 
Development Bank of India established under the Industrial 
Development Bank or India Act. 1964, National Bank for Agriculture 
and Rural Development established under the National Bank for 
Agriculture and Rural Development Act, 1981, ihc Life Insurance 
Corporation of India established under the Life Insurance Corporation 
f Act, 1956. The Industrial Finance Corporation of India established 

under the Industrial Finance Corporation Act, 1948, and such other 
financial or banking institution owned, controlled or managed by a State 
Government or the Central Government, as may be notified in this 
behatrby the Government. 

(2) Every person having in his custody or maintaining such 

g registers, books, records, papers, documents or proceedings shall, when 

so required by the officer authorised under sub-section (I), produce 
them before such officer and at all reasonable times permit such officer 
to inspect them and lake such notes and extracts as he may deem 
necessary. 

(3) If, upon such inspection, the person so authorised is of opinion 
that any instrument is chargeable with duty and is not duly stamped, he 

” shall require the payment of the proper duty or the amount required to 

make up ihc same from the person liable to pay the stamp duty; and in 
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cast; of default the amount of the duly shall be recovered as an arrear of 
land revenue.’ ” 

5. The Staicinenl of Objects and Reasons stales that the Government a 
have been considering for quite some time the question of plugging the 
loopholes in the Indian Stamp Act, 1899 in its application to this Slate so as 

to arrest the leakage of stamp revenue and also lo augment die stamp revenue 
in (he State. The State of Andhra Pradesh in doing so was inspired by the 
amendments made in the State of Karnataka. As to Section 73 the SOR 
states: 5 

“As per Section 73 of the said Act, the Collector or any person 
authorised by him shall inspect any public office and the public officer 
having in his custody any registers, books, records etc. shall permit him to 
take copies of extracts of those records. However, the inspecting officer 
cannot seize the deficitly stamped documents and impound the same during 
inspection. On account of this loophole, die inspecting officers arc noi able 
to seize and impound the dcficidy stamped documents and collect the deficit c 
stamp revenue. It has therefore been decided to empower the inspecting 
officers to enter any premises and seize the documents and impound Lhem.” 

(P'or a detailed Statement, of Objects and Reasons see the Andhra Pradesh 
Gazette, Extraordinary, Part IV-A dated 20-3-1986, pp. 9-11.) 

The A.i\ State Rules (1986) ^ 

6. In exercise of the powers conferred by Section 75 of the Indian Stamp 
Act, 1899 and of all other powers hereunto enabling and in supersession of 
the earlier rules the Governor of Andhra Pradesh framed rules for the 
collection or duties secured in the course or inspection under Section 73 of 
the Indian Stamp (Andhra Pradesh Amendment) Act, 1986 which rules came 
into force on the 16lh day of August, 1986. The relevant pari of the Rules is e 
extracted and reproduced hereunder: 

“l. In these rules unless the context otherwise requires— 

(n) 'Act' means, the Indian Stamp (A.P. Amendment) Act, 1986. 

(b) 'Inspector General or Registration and Stamps’ includes the 

person authorised in writing by him as the Collector appointed under 
Section 73 of the Act to exercise the powers under that section. / 

(c) ‘Head of Office’ means, the head of the office inspected by the 
Inspector General of Registration and Stamps under Section 73. 

{d) ‘Section’ means a section of the Act. 

(e) 'Any premises’ includes any public office or any place where 
registers, books, documents etc. are kept under the custody of a person 
the inspection whereof may tend to secure any duly. g 

2. (1) The notes of inspection under Section 73 shall be sent to the head 
or office with a copy to the head of the district office, if the office inspected 
is subordinate to him, or with a copy to the head of the department 
concerned, if the office inspected is the disuict or regional office. 

(2) The first repons of compliance shall be sent to the Inspector General 
of Registration and Stamps, immediately on receipt of the notes of h 
inspection by the head of office, with a copy to the head of the district office 
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concerned, if the office inspected is subordinate to him or with a copy to the 
head of the department, if the office inspected is a district or regional office. 
a 3. When deficitly stamped documents arc detected during the course of 

inspection the following procedure shall be followed— 

(t) The Inspector General of Registration and Stamps or the person 
authorised by him shall seize and impound such documents and after 
giving an opportunity to the panics levy deficit duties if any, without 
penalty and collect the same from the persons liable to pay under 
. sub-section (3) of Section 73 and add the following certificate on the 

original document— 

* * * 

(if) If the panics fail to pay the deficit duty under sub-rule (i), it 
shall be collected by the head of office. The amounts so collected shall 
be remitted to the Treasury under the following head of account by 
means of a chailan. 

c * * * 

(iix) If the parties failed to pay such deficit duties, the Inspector 
General of Registration and Stamps shall forward the original document 
to the Collector exercising powers under Section 48 of the Indian Stamp 
Act, 1899 over the area for effecting recovery by coercive process. After 
the amounts tire so collected, the procedure laid down in sub-rule (i) 
d shall be followed. 

(tv) In the absence of original documents, and on the basis of copies 
of such documents, if they are found to be not duly stamped, the 
procedure for collection of the duty as laid down in sub-rule (iii) shall be 
followed: 

4. If the parties arc aggrieved by the levy of duties they may apply to the 
e Inspector General of Registration and Stamps for revision before the 

certificate prescribed under Rule 3 is added. 

5. -6. * * 

(For full text of Rules see the Andhra Pradesh Gazelle, Rules supplement to 
Part 11, Hxtiaordinary dated 14-8-1986, pp. 4-77.) 

The challenge 

7, There were 25 writ petitions filed in the High Court. Out or these, 11 
were by different banks. A few writ petitions were filed by institutions, 
corporate or incorporate bodies and a Tew were filed by sugar companies. 
The grievances arose because the documents executed between private 
parlies and received and retained in the custody of the bank in ordinary 
course of their loan-advancing transactions were inspected and then the 
® banks were served with a request to remit the amount of deficit duty on the 
documents inspected and to recover the same from the parlies concerned. The 
grievance of the sugar companies is that in the course of their business they 
were entering into agreements with the sugarcanc-growcrs selling sugarcane 
to the sugar companies in compliance with the provisions of the A.P. 
^ Sugarcane Control Order, 1965 in the pro forma prescribed by the Control 
Order. Several agreements entered into in Ihe prescribed pro forma were 
treated as unstamped (though they were not liable to be stamped, in the 
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| submission of sugar companies) and therefore, were sought to be impounded. 

The grievance or private persons is that the documents in their possession arc 
sought to be inspected, impounded and levied with duty though they were noL a 
tendered in evidence nor produced before any public office. 

S. A perusal of the judgment of the High Court shows that in holding the 
impugned Section 73 of die Act ultra vires the Constitution and other 
provisions of the Indian Stamp Act, the High Court has arrived at Tour 
findings: firstly, that Ihe amended Section 73 is inconsistent with the other 
provisions of the Act; secondly, that the provision is violative of the b 
. principles or natural justice; thirdly, (he provision is arbitrary and 

j unreasonable and hence violalivc of Article 14 of ihe Constitulion; and 

fourthly, there ;tre no guidelines provided for the exercise of power by the 
j authorised persons under the amended Section 73 which is cither arbitrary 

■ and unreasonable or vitiated on account of excessive delegation of statutory 

powers. c 

9. During the course of hearing Mrs K. Amarcswari, the learned Senior 
Counsel for the appellants has vehemently attacked the correctness of the 
impugned judgment submitting that the A.P. Amendments are directed 
towards safeguarding the revenue of the Stale and striking at the evil orsiamp 
duly evasion, and therefore the validity of such reasonable legislation was not 
liable to be questioned as unconstitutional. On the other hand, the learned d 
counsel appearing for the respondents have defended the judgment of the 
High Court by reiterating the same grounds of attack on the constitutional 
validity of the impugned amendment as were urged in the High Court; of 
course enlarging the reach of submissions by developing Ihe dimensions 
thereof. Wc will deal with the submissions so made be fore us. 

Nature of stamp legislation e 

10. The Stamp Act is a piece of fiscal legislation. Remedial statutes and 
statutes which tiavc come to be enacted on demand of the permanent public 
policy generally receive a liberal interpretation. However, fiscal sialulcs 

I cannot be classed as such, operating as they do to impose burdens- upon the 

. public and arc, therefore, construed strictly. A few principles arc well settled f 

| while interpreting a fiscal law. There is no scope for equily or judiciousness if 

the letter of law is clear and unambiguous. The benefit of any ambiguity or 
conflict in different provisions of statute shall go to the subject. In 
Dowlalram Harp v. Vtiho Radhoji ] the Full Bench indicated the need for- 
balancing the harshness which would be inflicted on the subjects by 
implementation of the stamp law as against the advantage which would result 
in Ihe form of revenue to the Slate; the latter may not be able to compensate 
the discontent which would be occasioned amongst the subjects, 
j 11. The legislative competence of the State of Andhra Pradesh to amend 

and modify the Indian Stamp Act, a Central legislation, in its applicability to 
! the Stale of Andhra Pradesh, has not been questioned and rightly so in view 

- of the Stale enactment having been reserved for the consideration of the h 

) 1 IUU1880) 5 Horn 188(111) 
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President and having received his asscnl under Article 254(2) of ihe 
Constitution. The attack is on the ground of unreasonableness, inconsistency 
a and excessive delegation of powers and also on account of drastic powers 
having been conferred on executive authorities without laying down 
guidelines. 

12. The provisions of Section 29 providing for the persons by whom 
duties are payable have been left, untouched. So is with Section 31 dealing 
with '‘adjudication as to proper stamp” which confers power on the Collector 

b to adjudicate upon the duly with which a document shall be chargeable, 
(hough such document may or may not have been executed. The scheme of 
Section 31 involves an element of voluntariness. The person seeking 
adjudication must have brought the documeni to the Collector and also 
applied for such adjudication. The document cannot be compelled to be 
brought before him by Ihe Collector. Section 33 confers power of 
c impounding a document not duly stamped subject to the document being 
produced before an authority competent to receive evidence or a person in 
charge of a public office. It is necessary that the document must have been 
produced or come before such authority or person in charge in performance 
of its functions. The document should have been voluntarily produced. At the 
same lime, Section 36 imposes an embargo on the power to impound vesting 
d in the authority competent to receive evidence, by providing that it cannot 
question the admission of document in evidence once it has been admiLlcd. 
None of these provisions have been amended by the Stale of Andhra Pradesh. 

13. In Suva]mull NagoremuU v. Triton Insurance Co. Ltd. 2 3 Their 
Lordships of the Privy Council made it clear lliat the provisions of the Stamp 
Act cannot be held to have been framed solely for the protection of revenue 

e and for the purpose of being enforced solely at the instance of the revenue 
officials. 

14. Power to impound a documeni and to recover duty with or without 
penalty thereon has to be construed strictly and would be sustained only 
when falling within (he four comers and letter of the law. This has been Ihe 
consistent view or the courts. Illustratively, three decisions may be referred. 

f In Jai Devi v. Gokal Chand 2 a document not duly stamped was produced in 
the court by the plaintiff along with the plaint but the suit came to be 
dismissed Tor non-prosecution. It was held by the Pull Pencil that the 
document annexed with the plaint cannot be said to have been produced in 
the court in evidence and the court had no jurisdiction to call for the same 
and impound it. In Munshi Ram v. Harnam Singh 4 5 the suit was compromised 
g on the dale of first hearing and decree was passed based on the compromise. 
The original entry in a bahi was not put in evidence and. therefore, the 
Special Hench held it was not liable to be impounded. In L. Puran Chand v. 
Emperor'' the power to impound was sought to be exercised after the decision 

2 AIR 1925 PC S3 ; 52 IA 126 

3 (1906) 7 t’uiij I.R 428 (FB) 

•1 AtR 1934 Lab 637 (I) 

5 Aht 1942 I Jh 257 
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in the suit and when the document alleged to be not duly stamped had already 
been directed to be returned as not proved though it was not physically 
returned. The Special Bench held that the document was not available for a 
being impounded. 

15. Though an instrument not duly stamped may attract criminal 
prosecution under Section 62 of the Act but Parliament and the legislature 
have both treated it to be a minor offence punishable with fine only and not 
cognizable. Here again it is well settled that such ofTcncc is liable to be 
condoned by payment of duly and penally on the document and no b 
prosecution can be launched except in the case of a criminal intention to 
evade the stamp law or in case of a fraud and that too after giving the person 
liable to be proceeded against, an opportunity of being heard. 

16. A bare reading of Section 73 as substituted by A.P. Act 17 of 1986 
indicates the infirmities with which the provision suffers. The provision 
empowers any person authorised in writing by the Collector to have access to c 
documents in private custody or custody of a public officer without regard to 
the fact whether the documents are sought to be used before any authority 
competent to receive evidence and without regard to the fact whether such 
document would ever be voluntarily produced or brought before a public 
officer during the performance of any of his specified functions in his 
capacity as such. The power is capable of being exercised by such persons at ^ 
all reasonable limes and it is not preceded by any requirement of the reasons 
being recorded by the Collector or the person authorised for his belief 
necessitating search. The person authorised has been vested with authority to 
impound the document. It is only in case of documents in custody of any 
bank that an exception has been carved out for giving a 30 days’ previous 
notice to the bank to make good the deficit stamp duty before seizing and 
impounding the document. Not only is there no valid reason — none pointed 
out either in the pleadings nor at the hearing — for drawing (lie distinction 
between a bank and other public office or any person having custody of 
document, even in the case of a bank, the power to adjudicate upon the need 
for impounding the document has been vested in the person authorised. The / 
provision docs not lay down any guidelines for determining the person who 
can be authorised by the Collector to exercise the powers conferred by 
Section 73. 

17. It is submitted on behalf of the respondents (writ petitioners in the 
High Court) that the impugned Section 73 (as applicable in Andhra Pradesh) 
interferes with the personal liberty of citizens inasmuch as it allows an 9 
intrusion into the privacy and property of the citizens. The instruments may 
have been kept in the residential accommodation of a person or may have 
been kept at a place belonging to the person and meant for the custody of the 
documents and both such places can be entered into by any person authorised 

in writing by the Collector. It was submitted (hat the provision is 
unreasonable and cannot be sustained on the constitutional anvil. ^ 
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Right of privacy qua search and seizure — debate in other countries 

18. The right to privacy and the power of the Stale to “search and seize” 
a have been Ihc subject of debate in almost every democratic country where 

fundamental freedoms are guaranteed. History takes us back to Semayne's 
case 6 decided in 1603 where it was laid down thai “Every man’s house is his 
castle.” One of the mosL forceful expressions of the above maxim was that of 
William Pitt in the British Parliament in 1763. He said: “The poorest man 
may in his cottage bid defiance to all the force of the Crown. It may be frail 
b ■— ils roof may shake — the wind may blow through it — the storm may 
enter, the rain may enter — but the King of England cannot enter — all his 
force dare not cross the threshold of the mined tenement." 

19. When John Wilkes attacked no) only governmental policies but the 
King himself, pursuant to general warrants. State officers raided many homes 
and other places connected with John Wilkes to locale his controversial 

c pamphlets. Enlick, an associate of Wilkes, sued the State officers because 
agents had Rncibly broken into his house, broke locked desks and boxes, and 
seized many printed charts, pamphlets and the like. In a landmark judgment 
in Enlick v. Carrington 1 Lord Camden declared the warrant and the 
behaviour as subversive “of all the comforls of society” and the issuance of a 
warrant Tor Ihc seizure of all of a person's papers and noi those only alleged 
d to be criminal in nature was “contrary to the genius of the law of England”. 
Besides iis general character, the warrant was, according to die Court, bad 
inasmuch as it was not issued on a showing of probable cause and no record 
was required to be made of what had been seized. In USA, in Boyd v. United 
States*, US at p. 626, the US Supreme Court said that the great Entick ' 1 
judgment was “one of the landmarks of English liberty. ... one of the 
e permanent monuments of the British Constitution”. 

20. The Eourth Amendment in the US Constitution was drafted after a 
long debate on the English experience and secured freedom from 
unreasonable searches and seizures. It said: 

"T ile right of die people to be secure in their person, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be violated and 
no warrants shall issue, but upon probable cause, supported by oath or 
affirmation, and particularly describing the place to be searched, and the 
persons or things to be seized." 

Article 12 of (lie Universal Declaration of Human Rights (1948) refers to 
privacy and it states: 

“No one shall be subjected to arbitrary interference with his privacy, 
family, home or correspondence nor to attacks upon his honour and 
reputation. Everyone has the right to the protection of the law against 
such interference or attacks.” 


6 (1603) 5 Cuke's Hep 91a: 77 ER 194 (KB) 

7 (i765) 19 Howells' Slate Trials 1029 : 95 HR 807 : 2 Wits KB 275 

8 116 US 616: 291. Hit 746 (1886) 
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Article 17 of the International Covenant of Civil and Political Rights (to 
which India is a party), refers to privacy and states that: 

“No one shall be subjected to arbitrary or unlawful interference with 
his privacy, family, home and correspondence, nor to unlawful attacks on 
his honour and reputation." 

21. 'Hie European Convention on Human Rights, which came into effect 
on 3-9-1953, also slates in Article 8: 

"/. Everyone has the right to respect for his private and family life, 
his home and his correspondence. 

2. There shall be no interference by a public authority except such as 
is in accordance with law and is necessary in a democratic society in the 
interests of national security, public safety or the economic well-being of 
the country, for the protection or health or morals or for the protection of 
the rights and freedoms of others.” 

22. The Canadian Charter of Rights and Freedoms declar es: 

“Everyone has the right to be secure against unreasonable search and 
seizure." 

23. The New Zealand Bill of Rights declares in Section 21 that “everyone 
has the right to be secure against unreasonable search or seizure, whether of 
the person, property or correspondence or otherwise". 

24. Though the US Constitution contains a specific provision in the 
Fourth Amendment against “unreasonable search and seizure”, it does not 
contain any express provision protecting the “right to privacy”. However, the 
US Supreme Court has culled out the “right of privacy” from the other rights 
guaranteed in the US Constitution. In India, our Constitution does not contain 
a specific provision cither as to “privacy" or even as to “unreasonable” search 
and seizure, but the right to privacy has, as we shall presently show, been 
spell out by our Supreme Court from the provisions of Article I9(l)(«) 
dealing with freedom of speech and expression. Article 19(l)(rf) dealing with 
right to freedom of movement and from Article 21 which deals with right to 
life and liberty. We shall first refer to the case-law in US relating to the 
development of the right of privacy as these cases have been adverted to in 
the decisions of this Court. 

Privacy right in US initially concerned “property ” 

25. The American courts mace the “right to privacy” to Lhe English 
common law which treated it as a right associated with “right to property”. It 
was declared in Enlick v. Carrington 1 (1765) that the right of privacy 
protected trespass against property. Lord Camden observed: 

“The great end for which men entered into society was to secure their 
properly. That right is preserved sacred and incommunicable in all 
instances where it has not been taken away or abridged by some public 
law for the good of the whole.... By the laws of England, every invasion 
of private properly, be it even so minute, is a trespass. No man can set 
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fool upon tny ground without my licence bui he is liable to an action 
though the damage be nothing.” 

a This aspect of privacy as a properly right was accepted by the US Supreme 
Court in lioyd v. United States ® US at p. 627 and other cases. 

From right to property to right to person 

26. After four decades, in Olmstead v. United States 9 , which was a case 
of wire-tapping or electronic surveillance and where there was no actual 

b physical invasion, the majority held that the action was not subject to Fourth 
Amendment restrictions. But, in his dissent, Justice Brandcis staled that the 
amendment protected the right to privacy which meant “the right to be let 
alone”, and its puiposc was "to secure conditions favourable to the pursuit of 
happiness”, while recognising “the significance of man’s spiritual nature, of 
his feelings and of his intellect”; the right sought "to protect Americans in 
their beliefs, their thoughts, their emotions and their sensations” (US p. 478). 
The dissent came to be accepted as the law after another four decades. 

27. When the right to personal privacy came up for consideration in 
Griswold v. State of Connecticut I0 , in the absence or a specific provision in 
the US Constitution, the Court traced the right to privacy as an emanation 
from llic right to freedom of expression and other rights. In that case, 

d Douglas, J. observed that the right to freedom of speech and press included 
not only the right to utter or to print, but also the right to distribute, the right 
to receive, and the right to read and that without these peripheral rights, the 
specific right would be less secure and that likewise, the other specific 
guarantees in the Bill of Rights have penumbras, forced by emanations from 
those guarantees which help give them life and substance. It was held that the 
various guarantees created zones of privacy and that protection against all 
government invasions "of the sanctity of man’s house and the privacies of 
life” was fundamental. The learned Judge stated (US p. 494) that "privacy is 
a fundamental personal right, emanating ‘from the totality of the 
constitutional scheme under which wc (Americans) live’ ”. 

28. Hie shifi from property to person was clearly declared in Warden v. 
( Ileyden u , US at p. 304 as follows: 

"... the premise that properly interests control the right of the 

Government to search and seize has been discredited_ We have 

recognised that the principal object of the Fourth Amendment is the 
protection of privacy rather than property, and have increasingly 
discarded fictional and procedural barriers rested on property concepts.” 

9 Katz and “reasonable expectation of privacy” 

29. Thereafter, in Katz v. United States 12 there was a clearer enunciation 
when the majority laid down that the Fourth Amendment protected “ people 

9 277 US (ins : 721. lid 944 (I92S) 

^ 10 381 US 479 : 14 I. lid 2d 510 (1965) 

11 387 US 294 (1967) 

12 389 US 347 : 191. lid 2d 576 (1967) 
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and not places"'. Harlan, J. in his concurring opinion said, -— in a passage 
which has been held to be the distillation of the majority opinion -— that the 
Fourth Amendment scrutiny would be triggered whenever official a 
investigative activity invaded “a reasonable expectation of privacy". 
Although the phrase came from Justice Harlan’s separate opinion, ii is treated 
today as the essence of the majority opinion (Terry v. Ohio' 3 ). [Sec 
Constitution and Criminal Procedure, First Principles by Prof. Akhil Amar, 
Yale University Press (1997), p. 183, fn 42.] 

30. Stevens, J. in Thornburgh v. American College of 0&G ]A observed b 
that "the concept of privacy embodies the moral Fact that a person belongs to 
himself and not to others nor to society as a whole”. The same learned Judge 
had said earlier in Whalen v. Roe' 3 (US pp. 599-600) that the right embraces 
both a general “ individual interest in avoiding disclosure of personal 
matters" (emphasis supplied) and a similarly general, — but nonetheless 
distinci — ‘'interest in independence in making certain kinds of important c 
decisions”. Fried says in Privacy (1968), Yale Law Journal 475 (at p.477) 
that physical privacy is as necessary to “relations of the most fundamental 
son ... respect, love, friendship and trust” as “oxygen is Tor combustion”. A 
commentator in (1976) 64 Cal L. Rev. 1447 says that privacy centres round 
values of repose, sanctuary and intimate decision. Repose refers to freedom 
from unwanted stimuli; sanctuary to protection against intrusive observation; d 
and intimate decision, to autonomy with respect to the most personal of life’s 
choices. [Prof. Lawrence H. Tribe’s treatise, American Constitutional Law 
(1988), 2nd lidn., Ch. 15.] 

31. Prof. Tribe says (ibid., p. 1306) that to make sense for constitutional 
law out or the smorgasbord of philosophy, sociology, religion and history 
upon which our understanding of humanity subsists, we must turn from e 
absolute propositions and dichotomies so as to place each allegedly protected 
act and each illegitimate intrusion, in a social context related to the 
Constitution’s lest and structure. He says (p. 1307) that “exclusion of 
illegitimate intrusions into privacy depends on the nature of the right being 
asserted and the way in which it is brought into play, iL is at this point that ^ 
context becomes crucial — to inform substantive judgment”, ir these factors 
arc relevant for defining the right to privacy, they arc quite relevant — 
whenever there is invasion of that right by way of searches and seizures at the 
instance of the State. In New Zealand, in the watershed case of R. v. Jeffries' 
Robertson, J. stated that the reasonableness of a search and seizure would 
depend upon the subject-matter and the unique combination of "lime, place 
and circumstances". The Court made a distinction between illegality and 
reasonableness or the search or seizure, in the context of Section 21 of the 
NZ Bill of Rights, 1990. It said "a search may be legal but unreasonable; it 

13 392 US 1 (1968} 

14 476 US 7*17 (1986) 

15 429 US 589:51 I. Ed 2d 64 (1977) 

16 (1994) 1 NZI.R 290 (CA) 
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may be illegal but reasonable”. Probably, what was meant was that a search 
under a couri warrant may be lawful bul the manner in which it is executed 
a may be unreasonable. Likewise, there may be very rare exceptions where a 
search and seizure operation is conducted without a warrant on account of a 
sense of grave urgency for preventing danger to life or property or where 
delay in procuring a warrant may indeed result in the evidence vanishing bul 
still the search or seizure might have been conducted in a reasonable manner. 

32. As to privacy of the home, the same has been elaborated. Chief 
Justice Burger stated in United States v. Orito 17 that the Constitution extends 
special safeguards to the privacy of the home, just as it protects other special 
privacy rights such as those of marriage, procreation, motherhood, 
childbearing and education. Prof. Tribe states (p. 1412) that indeed, privacy 
of the home has the longest constitutional pedigree of Ihc lot, "for the 

c sanctity of the home ... has been embedded in our traditions since the origins 
of the Republic”; when we retreat across the threshold of the home, inside, 
the Government must provide escalating justification if it wishes lo follow, 
monitor or control us there. In Stanley v. Georgia '* it was declared that 
however free the State may be to ban Lhe public dissemination of 
constitutionally unprotected obscene materials, the Slate cannot criminalise 
d the purely private possession of such material at home — “[A] State has no 
business telling a man, sitting alone in his own house, what books he may 
read or what films he may watch.” (US p. 565) 

33. The above discussion shows that in the United Slates principles 
regarding protection of privacy of the home have been put on strong basis 
and the right is treated as a personal right distinct from a right to property. 

e The right is, however, not absolute though any intrusion into the right must 
be based upon probable cause as stated in the Fourth Amendment. 

34. Intrusion into privacy may be by — (7) legislative provisions, (2) 
administrativc/exccuiive orders, and (J) judicial orders. The legislative 
intrusions must be tested on the touchstone of reasonableness as guaranteed 

j by the Constilution and for that purpose the court can go into the 
proportionality of the intrusion vis-H-vis the purpose sought to be achieved. 
(2) So far as administrative or executive action is concerned, it has again to 
be reasonable having regard lo the facts and circumstances of lhe case. (J) As 
to judicial warrants, the court must have sufficient reason to believe that the 
search or seizure is warranted and it must keep in mind the extenl of search 
g or seizure necessary for the protection of the particular State interest. In 
addition, as stated earlier, common-law-recognised rare exceptions such as 
where warrantless searches could be conducted but these must be in good 
faith, intended lo preserve evidence or intended to prevent sudden danger to 
person or properly. 

h 

17 413 US 139(1973) 

IS 394 US 557 : 22 f. lul 2d 542 (1%9) 
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Development of taw in India 

35. The curliest case in India to deal with “privacy" and “search and 
seizure” was M.P. Sharma v. Satish Chandra 19 in the context of Article a 
19(l)(/) and Article 20(3) of the Constitution. The contention that search and 
seizure violated Article 19(1)(/) was rejected, the Court holding dial a mere 
search by itself did not affect any right to properly, and though seizure 
affected it, such effect was only temporary and was a reasonable restriction 
on the right. The question whether search warrants for the seizure of 
documents from the accused were unconstitutional was not gone into. The t> 
Court, aflcr referring to the American authorities, observed that in the US, 
because of the language in the Fourth Amendment, there was a distinction 
between legal and illegal searches and seizures and that such a distinction 
need not be imported into our Constitution. The Court opined that a search 
warrant was addressed to an officer and not to the accused and did not violate 
Article 20(3). In the present discussion the case is of limited help. In fact, the 
law as to privacy was developed in later eases by spelling it out from the right 

to freedom of speech and expression in Article 19(1 )(a) and the right to “life” 
in Article 21. 

36. Two later cases decided by the Supreme Court of India where the 
foundations for the right were laid, concerned the intrusion into the home by 
the police under Stale regulations, by way of “domiciliary visits”. Such visits . 
could be conducted any time, night or day, to keep a lab on persons for 
finding out suspicious criminal activity, if any, on their part. The validity of 
these regulations came under challenge. In the first one, Khamk Singh v. 
State of U.P. 2a the U.P. Regulations regarding domiciliary visits were in 
question and the majority referred to Munn v. Illinois 21 and held that (hough 
our Constitution did not refer to the right to privacy expressly, still it can be 
traced from the right to ''life" in Article 21. According to the majority, clause e 
236 of the relevant Regulations in U.P., was bad in law; il offended Article 21 
inasmuch as there was no law permitting interference by such visits. The 
majority did not go into the question whether these visits violated the “right 

to privacy". Hut, Subba Rao, J. while concurring that the fundamental right to 
privacy was pari of the right to liberty in Article 21, part of the righi to 
freedom or speech and expression in Article 19(l)(ci), and also of the right to f 
movement in Article I9(l)(</), held that Ihc Regulations permitting 
surveillance violated the fundamental right of privacy. In the discussion the 
learned Judge referred to Wolf v. Colorado 22 . In effect, all the seven learned 
Judges held that the “right to privacy” was part of the right to “life” in 
Article 21. 

37. We now come to the second case, Gobind v. State of M.P . 23 in which 9 
Mathew, J. developed the law as to privacy from where it was left in Kliarak 

19 1954 SCR 1077 : J954 Cri U 865 

20 (196-1) 1 SCR 332 : (1963) 2Cri U 329 

21 94 US 113 : 24 I. Ed 77 (1877) 

22 338 US 25 : 931. lul 1782 (1949) " 

23 (1975) 2 SCC 148 : 1975 SCC (Cii) 468 
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Singh 20 . The learned Judge referred lo Griswold v. Connecticut 10 where 
Douglas, J. referred to the theory of penumbras and peripheral rights and had 
a stated that the right to privacy was implied in the right to free speech and 
could be gathered from the entirely of fundamental rights in the 
constitutional scheme, for, without it, these rights could noi be enjoyed 
meaningfully. Mathew, J. also referred to Jane Roe v. Henry Wade 24 where it 
was pointed out (SCC p. 155, para 18) that though the right to privacy was 
not specifically referred to in the US Constitution, the right did exist and 
b “roots of that right may be found in the First, Fourth and Fifth 
Amendments, in the penumbras of the Bill of Rights, in the Ninth 
Amendment, and in the concept of liberty guaranteed by the first section 
of the Fourteenth Amendment". 

Mathew, J. stated that, however, the "righL to privacy was noL absolute” and 
that the makers of our Constitution wanted to ensure conditions favourable lo 
c the pursuit of happiness as explained in Olmstead v. United States 9 , US at 
p.471; the privacy right can be denied only when an "important 
countervailing interest is shown to he superior”, or where a compelling State 
interest was shown. (Mathew, J. left open (he issue whether moral interests 
could be relied upon by the State as compelling interests). Any right to 
privacy, the learned Judge said (sec para 24), must encompass and protect the 
d personal intimacies of the home, the family, marriage, motherhood, 
procreation and child-bearing. This list was however not exhaustive. He 
explained (sec para 25) that, iT there was State intrusion there must be "a 
reasonable basis for intrusion”. The right to privacy, in any event (sec para 
28), would necessarily have to go through a process of casc-by-casc 
development. 

e 38. Coining to the particular U.P. Regulations 855 and 856, in question in 
Gobind 23 , Mathew, J. examined their validity (see para 30). These, according 
to him, gave large powers to the police and needed, therefore, to be read 
down, so as to be in harmony with the Constitution, if they had to be saved at 
all. “Our Founding Fathers were thoroughly opposed to a Police Raj!” he 
said. Therefore, the Court must draw boundaries upon these police powers so 
/ as to avoid breach of constitutional freedoms. While it could not be said that 
all domiciliary visits were unreasonable (sec para 31), still while interpreting 
them, one had to keep the character and antecedents of the person who was 
under watch as also the objects and limitations under which the surveillance 
could be made. The right to privacy could be restricted on the basis of 
compelling public interest. The learned Judge noticed that unlike non- 
g statutory* regulations in Kharak Singh 20 , here Regulation 856 was “law” 
(being a piece of subordinate legislation) and hence it could not be said in 
this case that Article 2! was violated for lack of legislative sanction. The law 
was very much there in the form of these Regulations. Regulations 853(1) 
and 857 prescribed a procedure that was “reasonable”. So far as Regulation 
856 was concerned, it only imposed reasonable restrictions within Article 
h 19(5) and there was, even otherwise, a compelling State interest. Regulations 


24 4 10 US 113(1973) 
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853(1) and 857 referred to a class of persons who were suspected as being 
habitual criminals, while Regulation 857 classified persons who could 
reasonably be held to have criminal tendencies. Further Regulation 855 a 
empowered surveillance only of persons against whom reasonable materials 
existed for the purpose of inducing an opinion that they show a determination 
to lead a life of crime. The Court thus read down the Regulations and upheld 
them for the above reasons. 

39. We have referred in detail to the reasons given by Mathew, J. in 
Gobindf 2 to show that, the right to privacy has been implied in Articles £ 
19(l)(n) and (d) and Article 21; that, the right is not absolute and that any 
State intrusion can be a reasonable restriction only if it has reasonable basis 

or reasonable materials to support it. 

40. A two-Judgc Bench in N. Rajagopal v. State ofT.N. 25 held the right of 
privacy to be implicit in the right to life and liberty guaranteed to the citizens 
of India by Article 21. “It is the right to be let alone.” F.vcry citizen has a c 
right lo safeguard the privacy of his own. However, in the case of a matter 
being pan of public records, including court records, the right of privacy 
cannot be claimed. The right to privacy has since been widely accepted as 
implied in our Constitution, in other cases, namely, People's Union for Civil 
Liberties v. Union of India 26 , 'X' v. Hospital 'Z' 27 , People’s Union for Civil 
Liberties v. Union of India 28 and Sharda v. DharmpaP 9 . 

The impugned provision of the A.P. Amendment on anvil 

41. U is in the background of the above, the validity of Section 73 of the 
Stamp Act, 1899 falls to be decided. 

42. The text of Section 73, Indian Stamp Act and the text as amended in 

its application lo the State of A.P. have been set out in the earlier part of the 
judgment. e 

43. It will be seen that under Section 73, the Collector could inspect the 
"registers, books, records, papers, documents or proceedings” in the public 
office. Obviously, this meant that the inspection must relate to "public 
documents” in the custody of the public officer or to public record of private 
documents available in his office. The inspection could be carried out only by 

a person authorised — in writing — by the Collector. The purpose of / 
inspection has to be specific and has to be based upon a belief that (i) such 
inspection may tend to secure any (stamp) duly, or (it) it may lend to prove 
any fraud or omission in relation to any duty, or (Hi) it may tend to lead to the 
discovery of any fraud or omission in relation to any duly. 

44. The above provisions have remained in Section 73 even after the A.P 
Amendment of 1986. The validity of the unamended provisions of Section 73 „ 
oT the Stamp Act, 1899 is not in issue before us. It is a prc-constiluliona! law. 

It is obvious thai in its operation after the commencement of the Constitution, 

25 (1994) 6 SCC 632 

26 (1997) 1 SCC 301 

27 (1998) 8 SCC 296 

28 (2003) <1 SCC 399 ” 

29 (2003) <1 SCC 493 
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even the unamended Section 73 must conform to the provisions of Part III of 
our Constitution. 

a 45. When public record in the Sub-Registrar’s Office or a bank or for that 
matter any other public office is inspected for the purposes referred to in the 
impugned Section 73, the public officer may indeed have no objection to 
such inspection. But, as in the case before us, in the context of a bank which 
either holds the private documents of its customers or copies of such private 
documents, the question arises whelhcr disclosure of the contents of the 
b documents by the bank would amount to a breach of confidentiality and 
would, therefore, be violative of privacy rights of its customers? 

Hank and its customers — confidentiality of relationship 

46. It cannot be denied that there is an element of confidentiality between 
a bank and iLs customers in relation to the latter’s banking transactions. Can 
the Stale have unrestricted access to inspect and seize or make roving 

c inquiries into all bank records, without any reliable information before it 
prior to such inspection? Further, can the Collector authorise “any person” 
whatsoever to make the inspection, and permit him to take notes or extracts? 
These questions arise even in relation to Section 73 and have to be decided in 
the context of privacy rights of customers. 

47, There has been a great debate in the US about privacy in respect of 
d bank records and inspection thereof by the State. In United States v. Millet 30 

the majority of ihe Court laid down that once a person passes on cheques, etc. 
to a bank, which indeed is in a position of a third party, the right to privacy of 
the document is no longer protected. In that ease, the respondent, who had 
been charged with various federal offences, made a pre-trial motion to 
suppress microfilms of cheques, deposit slips and other records relating to his 
e accounts with two banks, which maintained records relaiing to the (US) Bank 
Secrecy Act, 1970. He contended that the subpoenas duces tecum pursuant to 
which the material had been produced by the banks, were defective and that 
the records had thus been illegally seized in violation or the Fourth 
Amendment. The request was denied by the trial court, the respondent was 
tried and convicted. The Court of Appeals reversed the conviction, holding 
I that (he subpoenaed documcnls fell within the constitutionally protected zone 
of privacy. On further appeal, the US Supreme Court restored the conviction 
holding that, once the documcnls reached the hands of a third party, namely, 
the bank, the respondent ceased to possess any Fourth Amendment interest in 
the bank records that could be vindicated by a challenge to the subpoenas, 
that the materials were business records of the banks and not the respondent's 
private papers; that, there was no legitimate “expectation of privacy” (as 
slated in Katz 12 ) in the contents of the original cheques and deposit slips, 
since the cheques were "not confidential communications” hue negotiable 
instruments to be used in commercial transactions and the documents 
contained only information voluntarily conveyed to the banks which was 
exposed to the employees in Ihe ordinary course of business. The Court laid 
down a new principle of “assumption of risk". It said the "depositor takes the 


30 -125 US 4 35 (l 976) 
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risk, in revealing his affairs to another”. The Court declared that the Fourth 
Amendment did not prohibit the obtaining of information revealed to a third 
party and conveyed by that party to government authorities. Once the person a 
who had the privacy right “assumed the risk" of the information being 
conveyed to the outside world by the bank, he could make no kind of 
complaint. 

48. The above decision led to a serious criticism by jurists [see (A) 
below] that the broad proposition, namely, that once a person conveyed 
confidential documents to a third party, he would lose his privacy rights, was b 
wrong and was based on the old concept of treating the right of privacy as 
one attached to property whereas the Court had, in Katz n accepted thai the 
privacy right protected “individuals and not places”; Congress came forward 
with the Right to Financial Privacy Act, 1978 (Pub L No. 95-630) which 
provided several safeguards to secure privacy, namely, requiring reasonable 
cause and also enabling the customer to challenge the summons or warrant in 
a court of law before it could be executed; |scc (B) below]. (We do not mean ° 
to say that any law which is not on those lines is invalid. Indian laws such as 
SccLion 132, cic. of the Indian Income Tax Act, 1961; orScctions9I, 165 and 
166 oT the Criminal Procedure Code, 1973 as to search and seizure have, as 
staled below, been extensively considered by the courts in India and have 
been held to be valid.) 

* j 

(A) Criticism of Miller 

(0 The majority in Millet 3 ® laid down that a customer who has conveyed 
his affairs to another had thereby lost his privacy rights. Prof. Tribe slates in 
his treatise (see p. 1391) that this theory reveals “alarming tendencies” 
because the Court has gone back to the old theory that privacy is in relation 
to properly while it has laid down that the righl is one attached to the person e 
rather than to property. If the righl is to be held to be not attached to the 
person, then “we would not shield our account balances, income figures and 
personal telephone and address books from the public eye, but might instead 
go about with the information written on our 'foreheads or our bumper 
stickers 7 He observes that the majority in Millet 3 ® confused “privacy" with 
“secrecy” and that “even their notion of secrecy is a strange one, for a secret / 
remains a secret even when shared with those whom one selects for one’s 
confidence". Our cheques arc not merely negotiable instruments but yet the 
world can learn a vast amount about us by knowing how and with whom we 
have spent our money. Same is the position when we use (he telephone or 
post a letter. To say that one assumes great risks by opening a bank account 
appeared to be a wrong conclusion. Prof. Tribe asks a very pertinent question n 
(p. 1392): 

"Ycl one can hardly be said to have assumed a risk of surveillance in 
a context where, as a practical matter, one had no choice. Only the most 
committed — and perhaps civilly committable — hermit can live without 
a telephone, without a bank account, without mail. To say that one must 
lake a bitter pill with the sweet when one licks a stamp is to exact a high h 
constitutional price indeed for living in contemporary society.” 
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He concludes (p. 1400): 

“In our informaiion-dcnse technological era, when living inevitably 
a entails leaving noL just informational footprints but parts of one’s self in 
myriad directories. Hies, records and computers, Lo hold that the 
Fourteenth Amendment did noL reserve lo individuals some power to say 
when and how and by whom that information and those confidences were 
to be used, would be to denigrate the central role thaL informational 
autonomy must play in any developed concept or the self.” 
b (it) Prof. Vale Kamisar (again quoted by Prof. Tribe) (p. 1392) says: 

“It is beginning to look as if the only way someone living in our 
society can avoid 'assuming the risk' ihat various intermediate 
institutions will reveal information to the police is by engaging in drastic 
discipline, the kind of discipline of life under totaliiaiian regimes." 
c This reminds us of what Mathew, J. said in Gobind 23 , that we are not living 
in a Police Raj. 

(iij) Richard Alexander, a jurist-lawyer in an article published in South 
West University Law Review (1978), Vol. 10 (pp. 13-33), titled "Privacy. 
Banking Records and Supreme Court: A Before and After Look at Miller " 30 , 
says: 

d “The Supreme Court (in Millet - 30 ) followed the old properly interest 

line of analysis under the Fourth Amendment, ... such confidentiality is 
due lo the long-standing recognition that the information contained in 
such records is highly personal.... In the light of the liberty given to the 
Government to inspect banking records through use of administrative 
summonses, it is impossible to reconcile Miller 30 with Katz* 2 and 
e Griswold 10 .... The United Stales Supreme Court rejected the Katz's*- 
‘justifiable expectation of privacy' analysis and opted for a mechanical 
‘property interest’ analysis which is unwieldy in its application to 
twentieth century technology” 

(rv) Polyviou G. Polyviou in his book Search and Seizure (Duckworth, 
1982) in an exhaustive discussion on Miller 30 (pp. 67 to 71) concludes Ihat 
( “ Millet 30 , partly through reliance on property considerations and partly 
through insensitive application of a rigid ‘misplaced confidence' docuinc, has 
brought about a ‘highly questionable’ gap in Fourth Amendment coverage’’. 

09 La l-'ave in his book Search and Seizure (1978) (quoted by Polyviou) 
calls the Millet 30 decision as “pernicious” and characterises its reasoning as 
“woefully inadequate”. 

g (yi) Profs. Jackson and Tushnet in Comparative Constitutions Law 
(2001) say (p. 404) that “in the USA ihc Fourth Amendment to the 
Constitution bars police from conducting ‘unreasonable’ searches, but the 
Supreme Court has been willing to stamp nearly every troublesome form of 
police activity as either not a search or not unreasonable. Oddly enough, the 
Court has made the law in this area nearly unintelligible...." 
h (vii) In this connection, two other articles, the Note. Government Access 
to Bank Records (1974) 83 Yale Law Journal 1439 and A Bank Customer 
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has no Reasonable Exftcctation of Privacy of Rank Records'. United Slates v. 
Miller, 14 San Diego L. Rev. 414 (1977) arc also relevant (quoted by 
Polyviou G. Polyviou, p. 67). a 

(B) Response to Miller by Congress 

Wc shall next refer to the response by Congress to Millet 30 . (As staled 
earlier, we should not be understood as necessarily recommending this law as 
a model for India.) Soon aflcr Millet 30 , Congress enacted the Right to 
Financial Privacy Act, 1978 (Public Law No. 95-630) 12 USC with Sections 
3401 to 3422). The statute accords customers of banks or similar financial b 
institutions, certain rights to be notified of and a right to challenge the actions 
of Government in court at an anterior stage before disclosure is made. 
Section 3401 of the Act contains “definitions”. Section 3402 is important, 
and it says that “except as provided by Section 3403(c) or (<7), 3413 or 3414, 
no government authority may have access to or obtain copies of, or the 
information contained in the financial records of any customer from a c 
financial institution unless the financial records are reasonably described and 
that (1) such customer has authorised such disclosure in accordance with 
Section 3404; (2) such records are disclosed in response to (a) administrative 
subpoenas or summons to meet requirement of Section 3405; (b) the 
requirements of a search warrant which meets the requirements of Section 
3406; (c) requirements of a judicial subpoena which meets the requirement of ^ 
Section 3407; or ( d) the requirements of a formal written requirement under 
Section 3408. If the customer decides to challenge the Government’s access 
to the records, he may file a motion in the appropriate US District Court, to 
prevent such access. The Act also provides for certain specific exceptions. 

49. While wc arc on (B), it is necessary to make a brief reference to 
Section 93(1) of the Code of Criminal Procedure, 1973 which deals with 
power of the court to issue “search warrants" ( a ) where the court has 6 
“reason to believe " that a person to whom a summons or order under Section 

91 or a requisition under Section 92(1) has been, or might be, addressed, will 
not or would not produce the document or thing as required by summons or 
requisition, or (b) where such document or thing is not known to the court to 
be in the possession of any person, or (c) where the court considers that the 
purposes of any inquiry, trial or other proceeding under the Code, will be f 
served by a genera! search or inspection, it may issue a search warrant; and 
the person to whom such warrant is directed, may search or inspect in 
accordance therewith and the provisions contained in the Code. Under 
Section 93(2), the court may, if it thinks fit, specify in the warrant, the place 
or part thereof to which only the search or inspection shall extend; and the 
person charged with the execution of such warrant shall then search or g 
inspeeL only the place or part so specified. Under Section 93(2), a warrant to 
search for a document, parcel or other thing in the custody of the postal or 
telegraph authority, has to be issued by the District Magistrate or the Chief 
Judicial Magistrate. 

50. Section 165 of the Code deals with the power of a police officer to 
search. Under Section 165(1) he must have reasonable grounds for believing h 
that anything necessary for the purpose of an investigation into any offence. 
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which he is authorised to investigate, may he found in any place within the 
limits of the police station and that such thing cannot, in his opinion, be 
a otherwise obtained without undue delay. He has to record the grounds of his 
belief in writing and specify, so far as possible, the thing for which search is 
made. Section 166 refers to the question as to when an officer in charge of a 
police station may require another to issue search warrant. 

51. In the Income Tax Act, 1961 elaborate provisions arc made in regard 
to “search and seizure” in Section 132; power to requisition books of 

b account, etc. in Section 132-A; power to call for information as slated in 
Section 133. Section 133(6) deals with power of officers to require any bank 
to furnish any information as specified there. There arc safeguards. Section 
132 uses the words “in consequence of information in his possession, has 
reason to belike", (emphasis supplied) Section 132(1-A) uses the words “in 
consequence of information in his possession, has reason to suspect”. Scciion 
c 132(13) says that the provisions of the Code or Criminal Procedure, relating 
to searches and seizure shall apply, so far as may be, Lo searches and seizures 
under Sections 132(1) and !32(1-A). There are also Rules made under 
Section 132(14). Likewise Section 132-A(1) uses the words “in consequence 
of information in his possession, has reason to believe”, (emphasis supplied) 
Section 133 which deals with the power to call Tor information from banks 
d and others uses the words ‘ for the purposes of this Act” and Scciion 133(6) 
permits a requisition to be sent to a bank or its officer. There are other Central 
and State statutes dealing with procedure for “search and seizure” for the 
purposes of the respective statutes. 

52. Under all these enactments, there arc several judgments of this Court 
explaining the scope of the provisions, and the safeguards provided by those 
provisions while upholding their constitutional validity and pointing out their 
limitations. It is not necessary in this ease to refer to those judgments. Suffice 
it to say that, in the present ease we arc concerned mainly with the validity of 
Section 73 of the Stamp Act, as amended in its application in 1986 in Andhra 
Pradesh. 

53. Once we have accepted in Cobind 23 and in later eases that the right to 
privacy deals with “persons and not places", the documents or copies of 
documents of the customer which arc in a bank, must continue to remain 
confidential vis-ii-vis the person, even if they arc no longer at the customer's 
house and have been voluntarily sent to a bank. If that be the correct view of 
the law, we cannoi accept the line of Miller 30 in which the Court proceeded 
on the basis that the right to privacy is referable to the right of “property" 
theory. Once that is so, then unless there is some probable or reasonable 

9 cause or reasonable basis or material before the Collector Tor reaching an 
opinion that the documents in the possession of the bank tend to secure any 
duly or to prove or lo lead to the discovery of any fraud or omission in 
relation to any duty, the search or taking notes or extracts therefore, cannot be 
valid. The above safeguards must necessarily be read into the provision 
relating to search and inspection and seizure so as to save it from any 
h unconslilutionaiily. 
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54. Secondly, the impugned provision in Section 73 enabling the 
Collector to authorise “any person" whatsoever to inspect, to lake notes or 
extracts from the papers in the public office suffers from the vice of excessive a 
delegation as there are no guidelines in the Act and more importantly, the 
section allows the facts relating to the customer’s privacy to reach non¬ 
governmental persons and would, on that basis, be an unreasonable 
encroachment into the customer’s rights. This part of Section 73 permitting 
delegation to “any person" suffers from the above serious defects and for that 
reason is, in our view, unenforceable. The Slate must clearly define the b 
officers by designation or state that the power can be delegated to officers not 
below a particular rank in the official hierarchy, as may be designated by the 
State. 

55. The A.P. Amendment permits inspection being canricd out by the 
Collector by having access to the documents which arc in private custody i.c. 
custody other than that of a public officer. It is clear that this provision c 
empowers invasion of the home of the person in whose possession the 
documents “tending” to or leading to the various facts stated in Section 73 
are in existence and Section 73 being one without any safeguards as to 
probable or reasonable cause or reasonable basis or materials violates the 
right to privacy both of the house and of the person. We have already referred 

to R. Rajagopal case 25 wherein the learned Judges have held that the right to ^ 
personal liberty also means life free from encroachments unsustainable in 
law, and such right flowing from Article 21 of the Constitution. 

56‘. In Maneka Gandhi v. Union of India 31 a sevcn-Judgc Bench 
decision, P.N. Bhagwati, J. (as His Lordship then was) held that the 
expression “personal liberty” in Article 2! is of Ihc widest amplitude and it 
covers a variety of rights which go to constitute the personal liberty of man e 
and some of them have been raised to the status of dislinci fundamental 
rights and given additional pmteclion under Article 19 (emphasis supplied). 
Any law interfering with personal liberty of a person must satisfy a triple 
test: (/) it must prescribe a procedure; («) the procedure must withstand the 
test of one or more of the fundamental rights conferred under Article 19 
which may be applicable in a given situation; and (iff) it must also be liable 
to be tested with reference to Article 14. As the test propounded by Article 14 
pervades Article 21 as well, the law and procedure authorising interference 
with personal liberty and right of privacy must also be right and just and fair 
and not arbitrary, fanciful or oppressive. If the procedure prescribed does not 
satisfy the requirement of Article (4 it would be no procedure at all within 
the meaning of Article 21. 

57. The constitutional validity of the power conferred by law came to be ® 
decided from yet another angle in the case of Air India v. Nergesh Mecrztf- 
whercin it was held that a discretionary power may not necessarily be a 
discriminatory power but where a statute confers a power on an authority to 

* Ed.: Para SO enrreeled vide Official Corrigendum No. K3/Hd.U J78/2005 dated 17-1-2005. . 

31 (1978) ! SCC 248 " 

32 (1981)4 SCC 335 : 19SI SCC (L&S) 599 
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decide mailers of moment without laying down any guidelines or principles 
or norms, ihe power has lo be struck down as being violative of Article 14. 

3 58, An instrument which is not duly stamped cannot be received in 

evidence by any person who has authority to receive evidence and it cannot 
be acted upon by that person or by any public officer. This is the penalty 
which is imposed by law on the person who may seek to claim any benefu 
under an instrument if it is not duly stamped. Once delected, the authority 
compctcni to impound the document can recover not only duty but also 
b penalty, which provision protects the interest of revenue. In the event of there 
being criminal intention or fraud, the persons responsible may be liable to be 
prosecuted. The availability of these provisions, in our opinion, adequately 
protects the interest of revenue. Unbridled power available to be exercised by 
any person whom the Collector may think proper to authorise, without laying 
down any guidelines as to the persons who may be authorised and without 
c recording the availability of grounds which would give rise to the belief, on 
the existence whereof only, the power may be exercised, deprives the 
provision of the quality of reasonableness. Possessing a document not duly 
stamped is not by itself any offence. Under the garb of the power conferred 
by Section 73 the person authorised may go on a rampage searching house 
after house i.c. residences of the persons or the places used for the custody of 
d documents. The possibility of any wild exercise of such power may be 
remote, but then on Ihe framing of Section 73, the provision impugned 
herein, the possibility cannot be ruled out. Any number of documents may be 
inspected, may be seized and may be removed and at the end the whole 
exercise may (urn out to be an exercise in futility. The exercise may prove to 
be absolutely disproportionate to the purpose sought to be achieved and, 
e therefore, a reasonable nexus between stringency of the provision and the 
putposc sought to be achieved ceases to exist. 

55). The abovesaid deficiency pointed out by the High Court and 
highlighted by the learned counsel for Ihe respondents in this Court has not 
been removed even by the Rules. The learned counsel for the respondents has 
pointed out that under the Rules the obligation is cast on the bank or any 
f other person having custody of the documents though it may not be a party to 
the document, lo pay the duly payable on the documents in order lo secure 
release of the documents. 

60. For the foregoing reasons we agree with the view taken by the High 
Court that SecLion 73 of the Indian Stamp Act as amended in its application 
lo the Slate of Andhra Pradesh by Andhra Pradesh Act 17 of 1986 is ultra 
® vires the Constitution. As we do not find any infirmity in the judgment of the 
High Court all the appeals arc dismissed. 


h 
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b THE 

SUPREME COURT CASES 

(2007) 2 SCC 

(2007) 2 Supreme Court Cases 1 

(Before Y.K. Sabharwal, C.J. and Asiiok Bhan, Dr. arijit Pasayat, 

B.P. SlNGtl. S.II. Kafadia, C.K. Tuakkf.r, P.K. Baiasubramanyan, 
altamas kabir and d.K. Jain, jj.) 

I.R. COELIIO (DEAD) BY LRS. .. Appellant; 

Versus 

STATE OET.N. .. Respondent. 

Civil Appeals Nos. 1344-45 of 1976* with WPs (C) Nos. 242 of 1988, 751 of 
1990, CAs Nos. 6045-46 of 2002, WP (C) No. 408 of 2003, SLPs (C) Nos. 

14182, 14245, 14248-49,26879, 14946-47,26880-81, 14949,26882, 14950, 

26883, 14965,26884, 14993, 15020,26885, 15022, 15029, 14940 and 26886 
e o(' 2004, WPs (C) Nos. 454,473 and 259 or 1994,238 or 1995 

and 35 of 1996, decided on January 1 1 ,2007 
A. Constitution of India — Arts. 368 and 31-B r/w Sch. IX — Laws 
included in Sch. IX after 24-4-1973 — Protection available to — 
Constitutional amendments inserting sueh laws — Validity of — Scope and 
effect of inclusion of such laws in Sch. IX —Applicability of basic structure 
doctrine — Scope of judicial review — Held, all constitutional amendments 
made on or after 24-4-1973 by which Sell. IX is amended shall have to be 
tested on the touchstone of basic structure doctrine — So also, any law 
placed in Sch. IX has to satisfy the lest of basic structure doctrine — Laws 
included in Sch. IX do not become part of the Constitution — They derive 
their validity on account of being included in Sch. IX, and this exercise has 
to be tested every time it is undertaken — Reasons for, extensively discussed 
g — Supremacy of Constitution mandates si mechanism for testing validity of 
legislative acts through an independent organ viz. the judiciary 

— However, if validity of any Sch. IX law has already been upheld by 
Supreme Court, it would not he open to challenge again on principles 
declared in this judgment -—- But, if si law held to be violsitive of siny rights in 
PI. Ill is subsequently incorporated in Sell. IX after 24-4-1973, such 

h 

1 l-Tum llie Judgment and Order dated 23 9 1976 nf the High Court of Judicature at Madias in 
WPs Nos. 1386 of 1971 and 90 of 1975 
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violalion/infraction shall be open to challenge under the basic structure 
doctrine — Action taken and transactions finalised as a result of the 
impugned statutes shall not be open to challenge — The petitions/appeals 
which gave rise to this reference directed to be placed before a three-judge 
Bench for decision in accordance with principles laid down in this judgment 

B. Constitution of India — Arts. 36S and 31-B — Amendment of the 
Constitution — Scope of amending power of Parliament — Power to 
increase amending power — Unavailability of — Held, Parliament cannot 
increase the amending power by amendment of Art. 368 to confer on itself 
unlimited power of amendment and destroy and damage the fundamentals ^ 
of the Constitution, nor can it use Art. 31-B to achieve the same purpose — 
Art. 31-B therefore cannot go beyond the limited amending power contained 

in Art. 368 

C. Constitution of India — Art. 368 — Constitutional amendments — 

Applicability of basic structure doctrine, reiterated — Held, validity of each 
new constitutional amendment has to be judged on its own merits c 

D. Constitution of India — Arts. 31-B, 31-A and 31-C — Relative scope 
of power under, and reasons For validity or invalidity of, compared 

li. Constitution of India — Arts. 245, 32, 136 and 226 — Limitations on 
legislative power— Principle of constitutional supremacy — Mandate of — 
Held, constitutional supremacy mandates a mechanism for testing the 
validity of legislative Acts through an independent organ viz. the judiciary ^ 

l ; . Constitution of India — Generally — Constitutional supremacy — 
Mandate of — Held, the supremacy of the Constitution mandates all 
constitutional bodies to comply with the provisions of the Constitution 

The question that was before this nine-judge Bench on reference was 
whether on and after 24-4-1973, the date on which the decision in Kesavananda. 
(1973) 4 SCC 225. was delivered, wherein the basic slruclurc doctrine was 
propounded, is it permissible for Parliament under Article 31-B to immunise 
legislations from being struck down for violation of fundamental rights by 
inserting them into the Ninth Schedule and, if so, what is its effect on (lie power 
of judicial review of the Supreme Court and the High Courts. 

Answering the reference in the terms below, the Supreme Court 
Held; 

The contention that Article 31-B read with the Ninth Schedule was held to 
be constitutionally valid in Kesavananda cannot be accepted. The validity 
thereof was not in question. The constitutional amendments under challenge in 
Kesavananda were examined assuming the constitutional validity of Article 
31-B. Be that as it may, it will be assumed that Article 31-B is valid. In any case, 
the validity of the 1st Amendment inserting Article 31-B in the Constitution is 
not in challenge before this Bench. (Para 78) g 

Since the majority in Kesavananda which propounded the basic structure 
doctrine did not unconditionally uphold tlte validity of the 29lh Constitutional 
Amendment and six learned Judges forming the majority left that to he decided 
by a smaller Bench and upheld its validity subject to it passing the test or (lie 
basic structure doctrine, the factum of validity of the 29lh Amendment in 
Kesavananda is not conclusive of matters under consideration before this Bench. ^ 
The decision in Kesavananda regarding the Twenty-ninth Amendment is 


I 
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restricted to dial particular amendment and no principle flows therefrom. 

(Paras 89 and 93) 

a The majority judgment in Kcsavananda read with Election case, 1975 Supp 
SCC 1, requires the validity of each new constitutional amendment to be judged 
on its own merits. [Para 151 (u)J 

flic broad proposition urged by the petitioners that laws that have been 
found by the courts to be violative of Pari III of the Constitution cannot be 
protected by placing the same in the Ninth Schedule by use of device of Article 
^ 31-B read with Article 368 of the Constitution, cannot be accepted. Ninth 

Schedule laws are not being per se held invalid, but what is being examined is 
the extent of the power which the legislature has come to possess. Ail 
amendments to the Constitution made on or after 24-4-1973 by which the Ninth 
Schedule has been amended by inclusion of various laws therein shall have to be 
tested on the touchstone of the basic or essential features of the Constitution. 
Further, after a law is placed in the Ninth Schedule, its validity has to be tested 
c oil the touchstone of the basic structure doctrine. [Paras 75, 104 and 151 (ii'i)| 
The object behind Article 31-B is to remove difficulties and not to obliterate 
judicial review or Part IET in its entirely. Therefore every amendment to the 
Constitution whether it be in the form of amendment of any article or 
amendment by insertion of an Act in the Ninth Schedule, has to be tested by 
reference to the doctrine of basic structure. 1-aws included in the Ninth Schedule 
gi do not become part of the Constitution, they derive their validity on account of 
the exercise undertaken by Parliament to include them in the Ninth Schedule. 
lTial exercise has to be tested every lime it is undertaken. 

(Paras 133, 140 and 124) 

Fach exercise of the amending power inserting laws into the Ninth Schedule 
entails a complete removal of the fundamental rights chapter vis-a-vis the laws 
that are added in the Ninth Schedule. Further, insertion in the Ninth Schedule is 
e not controlled by any defined criteria or standards by which the exercise of 
power may be evaluated. The consequence of insertion is that it nullifies the 
entire Part III of the Constitution. There is no constitutional control on such 
nullification. It means an unlimited power to totally nullify Part III insofar as the 
Ninth Schedule legislations arc concerned, 'fhe supremacy of the Constitution 
mandates all constitutional bodies to comply with the provisions of the 
f Constitution. It also mandates a mechanism for testing the validity of legislative 
Acts through an independent organ viz. the judiciary. Indeed, if Article 31-B only 
provided restricted immuiiily and it scents that original intent was only to protect 
a limited number of laws, it would have been only an exception to Part III and 
the basis for the initial upholding of the provision. However, the unchecked and 
rampant exercise of this power, the number of statutes inserted into Sch. IX 
halving gone from 13 to 284, shows that it is no longer a mere exception. 'Hie 
9 absence of guidelines for exorcise of such power means the absence of 
constitutional control which results in destruction of constitutional supremacy 
and creation of parliamentary hegemony and absence of full power of judicial 
review to determine the constitutional validity of such excrcisc.(Pams 98 and 103) 
Parliament cannot increase the amending power by amendment of Article 
368 to confer on itself the unlimited power of amendment and destroy anti 
/j damage the fundamentals of the Constitution. Article 368 docs not vest such a 
power in Parliament. It cannot lift all restrictions placed on the amending power 
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or free the amending power from ali its restrictions. This is the effect of the 
decision in Kesavananda. If constituent power under Article 368, the other name 
for amending power, cannot he made unlimited, it follows that Article 31-B a 
cannot be so used as to confer unlimited power. Article 31-B cannot go beyond 
the limited amending power contained in Article 368. The power to amend Ninth 
Schedule flows from Article 368. This power of amendment has to be compatible 
with the limits on the power of amendment. This limit came with Kesavananda. 
Therefore Article 31-B after 24-4-1973 despite its wide language cannot confer 
unlimited or unregulated immunity. (Pants 125 and 126) 

The relevance of Median case, 1975 Supp SCC 1, Minerva Mills, (1980) 3 & 
SCC 625, and Waman Rao case, (1981) 2 SCC 362, lies in the fact that every 
improper enhancement, of its own power by Parliament, be it Article 329-A(4) or 
Articles 368(4) and (5) or Section 4 of the 42nd Constitutional Amendment, has 
been held to be incompatible with the doctrine of basic structure as they 
introduced new elements which altered the identity of the Constitution or deleted 
the existing elements from the Constitution by which the very core of the 
Constitution is discarded. They obliterated important elements like judicial C 
review. 'Iliey made directive principles en bloc a touchstone for obliteration of all 
the fundamental rights and provided for insertion of laws in the Ninth Schedule 
which had no nexus with agrarian reforms. (Para 138) 

Regarding Articles 31-A and 31-C (validity whereof is not in question here) 
having been held to be valid despite denial of Article 14, it may be noted that 
these articles have an indicia which is not there in Article 31-B. Article 31-A d 
does not exclude an uiicatalugued number of laws from challenge on the basis of 
Pari III. It provides for a standard by which laws stand excluded from judicial 
review. Likewise, Article 31-C applies the criteria of Articles 39(b) and (c) which 
refer to equitable distribution of resources as a yardstick. While examining the 
validity of Article 31-C in Kesavananda it was held that the vesting of power of 
the exclusion of judicial review in a legislature including a State Legislature, 
strikes at the basic structure of the Constitution. It is on this ground that the 
second part of Article 31-C was held to be beyond the permissible limits of 
power of amendment of the Constitution under Article 368. 

(Paras 142, 104 and 99) 

If the validity of any Ninth Schedule law has already been upheld by the 
Supreme Court, it would not be open to challenge such law again on the 
principles declared by this judgment. However, if a law held to be violative of / 
any rights in Part 111 is subsequently incorporated in the Ninth Schedule after 
24-4-1973, such a violation/inliraciion shall be open to challenge on the ground 
that it destroys or damages the basic structure as indicated in Article 21 read with 
Artielel4, Article 19. etc. and the principles underlying thereunder. [Para I5l(v)j 
Actions taken and transactions finalised as a result of the impugned Acts 
shall not he open to challenge. [Para !5!(v/)| 

Kesavananda liharati v. Slate of Kerala. (1973) -1 SCC 225; Woman Kao v. Union of India . ^ 
(1981) 2 SCC 362; Minen-a Mills lid. v. Union of India, (1980) 3 SCC 625, clarified and 
followed 

Indira Nchm Gandhi v. Raj Narain, 1975 Supp SCC i. followed 

Gulak Nall i v. Stale of Punjab. AIR 1967 SC 1643 ; (1967) 2 SCR 762; ADM, Jabalpur v. 

Shivakant Shnkla. (1976) 2 SCC 521, held, overruled 
Sankari Prasad Singh Den v. Union of India, AIR 1951 SC 458 : 1952 SCR 89; Sajjan fa 
Singh v. Stale of Rajasthan, AIR 1965 SC 845 : (1965) 1 SCR 933; Kunjnkutty Sahib v. 
State of Kerala. (1972) 2 SCC 364; State of Maharashtra v. Man Singh Sliraj Singh 
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Padvi, (1978) 1 SCC 6l5; /V. 11. Jccjccbhoy v. Asstt. Collector, AIR 1965 SC 1096; 
tlalmadies Plantations Ltd. v. Stale of T.N., (1972) 2 SCC 133; Kameshwor Singh v. Stale 
of Hi),or, AIR 1951 Pal 91 : ILR 30 Pal <154, nferredto 

It is directed that (lie pclilions/appcafs giving rise to this reference be now 
placed for hearing before a three-judge Bench for decision in accordance with 
the principles laid down in Ihis judgment. {Para 152) 

G. Constitution of India — Arts. 368, 31-B r/w Sch. IX and PI. Ill — 
Lows included in Sch. IX after 24-4-1973, and the constitutional 
amendments inserting such laws, which affect fundamental rights or the 
b principles underlying/esscnce of fundamental rights — Protection available 
to such laws and validity of such constitutional amendments — Scope and 
effect of inclusion of such laws in Sch. IX —Applicability of basic structure 
doctrine — Scope of judicial review — Held, Parliament has power to 
amend provisions of Pt. Ill so as to abridge or take away fundamental 
rights, but lhal power is subject to limitation of basic structure doctrine — 
c Hence, all constitutional amendments made on or after 24-4-1973 by which 
Sch. IX is amended by inclusion of various laws, and the laws so included in 
Sch. IX, shall have to he tested on the touchstone of basic structure doctrine 
as reflected in Art. 21 rAv Art. 14 and Art. 19; Art. 15 and Art. 14 r/w 
Arts. 16(4), (4-A) & (4-B); Arts. 20 and 32, etc., and the principles 
underlying them, or if the law(s) concerned infringe the essence of 
fundamental rights 

^ II. Constitution or India —Arts. 368, 31-B r/w Sch. IX, 32 and PI. Ill — 
Laws included in Sch. IX after 24-4-1973, and the constitutional 
amendments inserting such laws, which affect fundamental righLs or the 
principles underlying/essencc of fundamental rights — Extent and nature of 
judicial scrutiny attracted — Factors to be considered, tests to be applied 
and exercise to be undertaken by Court — Necessity to take synoptic view of 
q PI. lll/Conslitulion — Standards to be applied depending on context — 
Held, every addition to Sch. IX triggers Art. 32 as part of the basic structure 
and is consequently subject to the review of fundamental rights as they 
stand in Pt. Ill 

— Individual examination of each law/const it tttiontt l amendment — The 
laws that are included in Sch. IX have to be examined individually for 
determining whether the constitutional amendments by which they are put 
in Sch. IX damage or destroy the basic structure of the Constitution 

— Impact or “rights test" and “essence of right” test —- The actual or 
direct effect and impact of the impugned Sch. IX law on the rights 
guaranteed under Pt. Ill has to be considered for determining whether or 
not the law destroys the basic structure — Focus of Court is on the actual 
impairment caused by the law, rather than the literal validity of the law — 
g This means that the form of the amendment is not the relevant factor, but 
the consequence (hereof would be the determinative factor; this is the 
“righLs lest” — When in a controlled constitution conferring limited power 
of amendment, an entire chapter is made inapplicable as in the case of 
insertion of a law into Sch. IX under Art. 31-B, “essence of the right” lest as 
applied in M Nagaraj , (2006) 8 SCC 212 [Ed.: see Shortnote U , para 37 
^ therein], will have no applicability — In such a situation, it is the “righLs 
test” which is more approprisilc, which requires a synoptic view to be taken 
of the Constilution/fundnmcnlnl rights chapter 
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— Synoptic view — As fundamental rights arc interconnected, one has to 
take a synoptic view of the various articles in Pt. Ill while judging the 
impact orSch. IX laws on the articles in Pt. Ill/Conslitution 

— Compatibility test — Basic structure doctrine requires the Stale to 
justify the degree of invasion of fundamental rights ■—■ Greater the invasion 
into essential freedoms, greater is the need lor justification and 
determination by Court whether invasion was necessary, and if so, to what 
extent — Degree of invasion is for the Court and not Parliament to decide — 
Parliament is presumed to legislate compatibly with the fundamental rights 
and this is where judicial review comes in — Compatibility is one of the ^ 
species of judicial review in which one has to see the effect of the impugned 
law on one hand and exclusion of Pt. Ill under Art. 31-B in its entirely at the 
will of Parliament on the other 

— Standard to be applied — The extent of invasion of various freedoms 
that is permissible varies depending upon the context — Thus, application 
of a standard to determine the extent of invasion of freedoms that is c 
permissible in a particular context is an important exercise to he 
undertaken by the Court in applying the basic structure doctrine — This 
exercise can he undertaken by the Court alone and not the prescribed 
authority under Art. 368 

— Step-wise approach — For determining whether the impugned Sch. 

IX law which affects fundamental rights violates the basic structure, Court ^ 
has to lirst llnd out whether the impugned Seh. IX law is violative of Pt. Ill 

— If it finds in the affirmative, the further examination to be undertaken by 
the Court is whether the violation is found destructive of the basic structure 

— Jf this is found in the affirmative also, the result would be invalidation of 
the Sch. IX law concerned — Instances discussed 

I. Constitution of India —Arts. 14,15,16,31-B r/w Sch. IX and Art. 368 

— Laws included in Sch. IX after 24-4-1973, and the constitutional e 
amendments inserting such laws, affecting fundamental rights under Arts. 

14, 15 and 16 — Considerations involved in testing validity of — Balancing 
of general right of equality under Art. 14 with that under Art. 15(4) when 
excessiveness is detected in grant of protective discrimination — Balancing 

of formal equality enshrined in Art. 16(1) with egalitarian equality 
enshrined in Art. 16(4) ^ 

J. Constitution of India — Pt. Ill — Fundamental rights — Nature of ■—■ 
Interconnectedness of fundamental rights, reiterated 

K. Constitution of India — Arts. 368, 31-B r/w Sch. IX and PI. Ill — 

Constitutional amendments affecting fundamental rights — Testing on 
touchstone of basic structure -—- Application of a standard to determine the 
extent of invasion of freedoms permissible in a particular context — 
Authority competent therefor, held, is the Court and not Parliament ® 

L. Constitution of India — Arts. 14, 15, 16, 19, 20, 21, 32 and 31-B r/w 
Sch. IX and 368 — Fundamental rights that are part of the basic structure 
of the Constitution — Held, Art. 21 r/w Art. 14 and Art. 19; Art. 15 and Art. 

14 r/w Arts. 16(4), (4-A) & (4-B); Arts. 20 and 32, etc., including the 
principles or essence underlying them, are part of the basic structure of the 
Constitution h 
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M. Constitution of India — Arts. 14, 3I-B r/w Sch. IX and 368 — 
Nature of Art. 14 — Extent to which part of the basic structure of the 

a Constitution — Held, essence of the principle behind Art. 14 is part of the 
basic structure — In fact, essence or principle of the right or nature of 
violation is more important than equality in the abstract or format sense 

N. Constitution of India — Pt. Ill and Arts. 31-B r/w Sch. IX and 368 — 
Amcndability of fundamental rights — Permissibility and extent of— Held, 
Parliament has power to amend provisions of Pt. Ill so as to abridge or take 
away fundamental rights, but that power is subject to limitation of basic 

® structure doctrine 

O. Constitution of India —Arts. 368 and 31-B r/w Sch. IX — Elements 
of basic structure of the Constitution — Instances of — Reiterated, that 
secularism, separation of powers, equality and judicial review are basic 
features of Constitution and essential elements of the rule of law — Rule of 
Law 

c P. Constitution of India — Art. 19(l)(a) — Freedom of Press — If part 
of freedom guaranteed under Art. 19(1)(;») — Reiterated, that freedom of 
press which, though not separately and specifically guaranteed, has been 
read as part of Art. 19(l)(a) 

Q. Constitution or India — Pt. Ill and Preamble — Secularism — 
Repositories of, in the Constitution — Held, secular character of the 

(j Constitution is a matter of conclusion to be drawn from various articles 
conferring fundamental rights — If the secular character is not to be found 
in Pt. Ill, it cannot be found anywhere else in the Constitution because every 
fundamental right in Pt. III stands cither for a principle or a matter of detail 

R. Constitution of India — Pt. Ill — Fundamental righLs — Contents of 
— Held, every fundamental right in PI. Ill stands cither for a principle or a 
matter of detail 

g 

S. Constitution of India — PI. Ill and Arts. 14,15 and 16 — Existence of 
social content in fundamental rights — View taken in M. Nagaraj, (2006) 8 
SCC 212, reiterated 

T Constitution of India — Arts. 368 and 31-B r/w Sch. IX — 
Applicability of basic structure doctrine — Factors to be considered — 
Held, developments made in the Held of constitutional interpretation and 
^ expansion of judicial review shall have to be kept in view while deciding the 
applicability of the basic structure doctrine 
Held : 

“If by a constitutional amendment, the application of Articles 14 and 19 is 
withdrawn from a defined field of legislative activity, which is reasonably in 
public interest, the basic framework of the Constitution may remain unimpaired. 
g But if the protection of those articles is withdrawn in respect of an uncatalogued 
variety of laws, fundamental freedoms will become a ‘parchment in a glass case’ 
to be viewed as a mailer of historical curiosity.” These observations made in 
Minerva Mills case, (1980) 3 SCC 625, are very apt for deciding the extent and 
scope of judicial review in cases wherein entire Part III, including Articles 14, 
19, 20, 21 and 32 stand excluded without any yardstick. (Para 49) 

l Mincn-a Mills Ijd. v. Union of India, (1980) 3 SCC 62 5 y followed 
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'Hie developments made in lhc Reid of constitutional interpretation and 
expansion of judicial review shall have to be kepi in view while deciding the 
applicability of the basic structure doctrine—to find out whether there lias been 
violation of any fundamental right, the extent of violation, docs it destroy the 
balance or it maintains the reasonable balance. (Paras 50 and 42) 

[Ed.: See Shoi tnolc X also, below.] 

Parliament has power to amend the provisions of Part III so as to abridge or 
take away fundamental rights, but that power is subject to the limitation of the 
basic structure doctrine. It is permissible for lhc legislature to amend the Ninth 
Schedule and grant a law the protection in terms of Article 31-B but subject to 
the right of the citizen to assail it on the enlarged judicial review concept, [f a 
law that abrogates or abridges rights guaranteed by Part 111 of the Constitution 
violates the basic structure doctrine, whether by amendment of any article of Part 
DI or by an insertion in the Ninth Schedule, such law will have to be invalidated 
in exercise of judicial review power of the court. The legislature cannot grant 
fictional immunities and exclude the examination of the Ninth Schedule law by 
the Court alien the enunciation of the basic structure doctrine. All amendments to 
the Constitution made on or after 24^4-1973 by which the Ninth Schedule is 
amended by inclusion of various laws therein shall have to be tested on the 
touchstone of the basic or essential features of the Constitution as reflected in 
Article 21 read with Article 14 and Article 19; Article 15 and Article 14 read 
with Articles 16(4), (4-A) & (4-B); Articles 20 and 32, etc., and the principles 
underlying ihem. To put it differently after 24-4-1973 the laws included in the 
Ninth Schedule would not have absolute immunity. Even though an Act is put in 
the Ninth Schedule by a constitutional amendment, its provisions would be open 
to attack on the ground that they dcsiroy or damage the basic structure if the 
fundamental right or rights taken away or abrogated pertains or pertain to the 
basic structure or if the law infringes the essence of any of such fundamental 
/ights. Thus, validity of such laws can be challenged on the touchstone of basic 
structure such as reflected in the fundamental rights as listed above and the 
principles underlying these articles. 

[Paras 97. 100. 106, 109, 114, 1)8, 123, 133, 143, 145 to 147 and 151(0 & (in)) 

It cannot be held that essence ofllic principle behind Article 14 is not part of 
the basic structure. In fact, essence or principle of the right or nature of violation 
is more important than equality in the abstract or formal sense. ']Tic majority 
opinion in Kcsavananda clearly is that the principles behind fundamental rights 
are part of lhc basic structure of the Constitution. (Para 109) 

Justification for conferring protection, not blanket protection, on the laws 
included in lhc Ninth .Schedule by constitutional amendments shall be a mnLter of 
constitutional adjudication by examining the nature and extent of infraction of a 
fundamental right by a statute sought to be constitutionally protected, and on lhc 
touchstone of the basic structure doctrine as reflected in Article 21 read with 
Article 14 and Article J9. | Para 151(iv)] 

To lcgislalively override entire Pari 111 of the Constitution by invoking 
Article 31-B would not only make the fundamental rights overridden by directive 
principles hut it would also defeat fundamentals such as secularism, separation 
of powers, equality and also judicial review which arc (he basic features of the 
Constitution and essential elements of rule of law, and that too without any 
yardstick/slaiidard being provided under Article 31-B. (Para 127) 
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While laws may be added to the Ninth Schedule, once Article 32 is 
triggered, these legislations must answer to the complete test of fundamental 
g rights, F.very insertion into the Ninth Schedule docs not restrict Fart 111 review, it 
completely excludes Part III at will. For this reason, every addition to the Ninth 
Schedule triggers Article 32 as part of the basic structure and is consequently 
subject to the review of the fundamental rights as they stand in Part III. 

(Paras 116 and 102) 

Whether the impact of an amendment to Part 111 results in violation of the 
basic structure, and the extent or abrogation and limit of abridgment shall have to 
^ be examined in each individual case, 'lbc laws that arc included in the Ninth 

Schedule have to be examined individually for determining whether the 
constitutional amendments by which they are put in the Ninth Schedule damage 
or destroy the basic structure of the Constitution. The placement of a right in the 
scheme of the Constitution, the impact of the offending law on that right, the 
effect of the exclusion of that right from judicial review, the abrogation of the 
c principle or the essence of that right is an exercise which cannot be denied on the 

basis of fictional immunity under Article 31-B. (Paras 95, 106, 107, 114 and 148) 
The actual effect and impact of the law on the rights guaranteed under Part 
III has to be taken into account for determining whether or not it destroys (he 
basic structure. The impact lest would determine the validity of the challenge. 
The focus of the Court is on the actual impairment caused by the law, rather (ban 
the literal validity of the law. The Supreme Court being bound by all the 
0 provisions of the Constitution and also by the basic structure doctrine has 
necessarily to scrutinise the Ninth Schedule laws. It has to examine the terms of 
the statute, the nature of the rights involved, etc. to determine whether in effect 
and .substance the statute violates the essential features of the Constitution. For 
so doing, it has to First Find whether the Ninth Schedule law is violative of Part 
III. If on such examination, the answer is in the affirmative, the further 
g ex ami nation to be undertaken is whether the violation found is destructive of the 
basic structure doctrine. If on such further examination the answer is again in the 
affirmative, the result would be invalidation of the Ninth Schedule law. 
Therefore, first the violation of rights of Part lit is required to be determined, 
then its impact examined, and if it shows that in effect and substance, it destroys 
the basic structure of the Constitution, the consequence of invalidation has to 
follow. |Paras56, 106, 148 and 151(/t)! 

'lake the example of freedom of press which, though not separately and 
specifically guaranteed, has been read as part of Article 19(1 )(n). If Article 
I9(l)(«) is sought to bo amended so as to abrogate such right (which it is hoped 
will never be done), the acceptance of the respondent’s contention would mean 
that such amendment would fall outside judicial scrutiny when the law curtailing 
these rights is placed in the Ninth Schedule as a result of immunity granted by 
g Article 31-15. Iltc impact of such an amendment shall have to be tested on the 
touchstone of rights and freedoms guaranteed by Part 111 of the Constitution. In a 
given case, even abridgement may destroy lire real freedom of the press and, 
thus, be destructive of the basic structure. (Para 106) 

Take another example, The secular character of our Constitution is a matter 
of conclusion to be drawn from various articles conferring fundamental rights; 
^ and if the secular character is not to be found in Part 111, it cannot be found 
anywhere else in the Constitution because every fundamental right in Part 111 
stands either for a principle or a matter of detail. Fundamental rights are 
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interconnected. Therefore, one lias to take a synoptic view of the various articles 
in Part III while judging the impact of the laws incorporated in the Ninth 
Schedule on the articles in Part III. It is not necessary to multiply the a 
illustrations. (Paras 106 and 123) 

When the golden triangle of Article 21 read with Article 14 and Article 19 is 
sought to be eliminated not only (he "essence of right" test but also the "rights 
test” has to apply taking the synoptic view of the articles in Part III. Applying the 
above tests to the Ninth Schedule laws, if the infraction affects the basic structure 
then such a law(s) will not get the protection of the Ninth Schedule. 

I Paras 140 and 151 (/V) | b 

Hcncc, the constitutional validity of the Ninth Schedule lows on the 
touchstone of basic structure doctrine can be adjudged by applying the direct 
impact and cil'cci lest i.e. “rights test", which means the form of an amendment 
is not the relevant factor, but the consequence thereof would be determinative 
factor. (Para 150) 

’llierc is a difference between the “rights lest” and the "essence of right lest", c 
Boiii form part of application of Lite basic structure doctrine. When in n 
controlled constitution conferring limited power of amendment, an entire chapter 
is made inapplicable, "the essence of the right” test as applied in M. Nugaraj 
case, (2006) 8 SCC' 212, will have no applicability. In such a situation, to judge 
the validity of the law, it is (he “rights lest” which is more appropriate. The fact 
of validation of laws based on exercise of blanket immunity granted by Article ^ 
31-13 eliminates Part Ill in entirety hence the “rights lest" as part of the basic 
structure doctrine has to apply. Hie situation where entire equality code, freedom 
cotie and right to move court under Part III arc till nullified by exercise of power 
to grant immunisation at will by Parliament is incompatible with the implied 
limitation of the power of Parliament. In such a case, it is the "rights test" that is 
appropriate and is to he applied. For the correct interpretation. Article 368 
requires a synoptic view of the Constitution between its various provisions e 
which, at first sight, look disconnected. (Pants 142 and 118) 

Article 31-13 gives validation based on fictional immunity. In judging the 
validity of a constitutional amendmenl the Court lias to be guided by the impact 
test. The basic structure doctrine requires the Stale to justify die degree of 
invasion of fundamental rights. Parliament is presumed to legislate compatibly 
with the fundamental rights and this is where judicial review comes in. The j 
greater the invasion into essential freedoms, greater is the need for justification 
and determination by Court whether invasion was necessary and if so to what 
extent. The degree of invasion is for the Court to decide, in respect of the 
inclusion of laws in the Ninth Schedule the principle of compatibility will come 
in. One has to see the effect of the impugned law oil one hand and the exclusion 
of Part III in its entirety at the will of Parliament. Compatibility is one of the 
species of judicial review which is premised on compatibility with rights g 
regarded as fundamental. The power to grant immunity, a! will, on fictional basis, 
without full judicial review, will nullify the entire basic structure doctrine. 

(Paras 149 and 133) 

The doctrine of basic siruciurc as a principle has now become an axiom. It is 
premised on the basis that invasion of certain freedoms needs to be justified. It is 
the invasion which attracts the basic structure doctrine. Certain freedoms may ^ 
justifiably be interfered with. If freedom, for example, is interfered with in cases 
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relating to terrorism, it does not follow that the same test can be applied to all the 
offences. ’I"lius, the application of a standard is an important exercise required to 
a be undertaken by the Court in applying the basic structure doctrine and that has 
to be done by the courts and not by the prescribed authority under Article 368. 
The existence of the power of Parliament to amend the Constitution at will, with 
requisite voting strength, so as to make any kind of laws that exclude Part HI 
including power of judicial review under Article 32, is incompatible with the 
basic structure doctrine. (Para 147) 

Ii would be incorrect to assume that social content exists only in directive 
^ principles and not in the fundamental rights. As held in M. Nagaraj, (2006) 8 
SCC 212, egalitarian equality exists in Article 14 read with Articles 16(4), (4-A), 
(4-B). Articles IS and 16 are facets of Article 14, Therefore, it is wrong to 
suggest that equity and justice find place only in the directive principles. Article 
16(1) concerns formal equality which is the basis of the rule of law. At the same 
lime. Article 16(4) refers to egalitarian equality. Similarly, the general right of 
c equality under Article 14 has to be balanced with Article 15(4) when 
excessiveness is delected in grant of protective discrimination. Article 15(1) 
limits the rights of the State by providing that there shall be no discrimination on 
the grounds only of religion, race, caste, sex, etc. and yet it permits classification 
lor certain el;isscs, hence social content exists in fundamental rights as well. All 
these are relevant considerations to lest the validity of the Ninth Schedule laws. 

(Paras 128 and 105) 

^ Kcsavatumda Miami i v. Stale of Kerala, (! 973) 3 SCC! 225, clarified and followed 

Allomcy General for India v. Antrallal Prajivandas. (1994) 5 SCC 54 ; 1994 SCC (Cri) 

1325. clarified 

Indira Nehru Gandhi r. Raj Narnia, 1975 Stipp SCC 1; Minerva Mills I id. v. Union of 
India. (1980) 3 SCC 625; Woman Kao v. Union of India. (1981) 2 SCC 362; Rnslotn 
Cavasjcc Cooper v. Union of India , (1970) l SCC 24 8; Dhini Singhji v. Union of India, 
& (1981) 1 SCC J 66; M. Nagaraj Union of India, (2006) 8 SCC 212. relied on 

Sccrvsii: Constitutional Imw of India (4Lh J-till.. Vol. Ill), relied on 
l.R. Coclho v. Slate of UN.. (1999)7 SCC 580. mfcrmd to 

U. Constitution of India —Arts. 31-11 r/w Sch. IX and 368 — Likelihood 
of abuse of Arl. 31-B — Effect on validity thereof—• Held, mere possibility 
ofabusc is noL a relevant lest to determine validity of a provision 

I It was contended dial the power to pack up laws in the Ninth Schedule in 

absence of tiny indicia in Article 31 -B has been abused and that abuse is likely to 
continue. It is submitted that the Ninth Schedule which commenced with only 13 
enactments has now a list of 284 enactments. The validity of Article 31-B is not 
in question before this Bench. Further, mere possibility of abuse is not a relevant 
test to determine the validity of a provision, ’lhe people, through the 
Constitution, have vested the power to make laws in their representatives through 
g Parliament in the same manner in which they have entrusted the responsibility to 
adjudge, interpret and construe law and the Constitution including its limitation 
in the judiciary. Hence no assumption can be made about the alleged abuse olThe 
power. (Para 76) 

V. Constitution of India — Arts. 368, 31-B r/w Sch. IX and Pi. Ill — 
Fundamental rights if outside the purview of the basic structure of 

ft Constitution — Clarified, the view in Kesarananda, (1973) 4 SCC 225 is that 
at least some fundamental rights do form part of the basic structure of the 
Constitution — In Election case, 1975 Supp SCC I, Kbanna, J. made it clear 
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12 SUPREME COURT CASILS (2007) 2 SCC 

that he had never opined that fundamental rights were outside the purview 
of the basic structure — Certain fundamental rights, and the principles that 
underlie them are foundational not only to the Indian democracy, but 
democracies around the world — India’s constitutional history has led us to 
include the essence of each of our fundamental rights in the basic structure 

— History of emergence of modern democracy has also been the history of 
securing basic rights for the people of other nations also — Situation and 
epoch making events and revolutions in such other nations, discussed 

W. Constitution of India — Arts. 368, 31-B r/w Sch. IX and PI. Ill — 
Fundamental rights that are part of the basic structure of the Constitution b 

— Extent to which protected — Essence of/principles behind fundamental 
rights — Held, India’s constitutional history has led ns to include the 
essence of each of our fundamental rights in the basic structure 

The view in Kcsavaiianda is that at least some fundamental rights do form 
part of basic structure of ihe Constitution. Detailed discussion in Kesavmunda to 
demonstrate that the right to property was not part of basic structure of the c 
Constitution by itself shows that some of the fundamental rights are part of the 
basic structure of (lie Constitution. In order to understand the view of Khanna J. 
in Kesavamntdei it is important to lake into account his later clarification, in 
Election ease, 1975 Supp SCC 1, Khanna, J. made it clear that he never opined 
thai fundamental rights were outside the purview of the basic structure, 

(Paras 107,90 and 96) 

Kcsavanamln Hhurtili v. Slate of Kerala. (1973) -I SCC 225, clarified ® 

Indira Nehni Gandhi v. Kaj Narnia. 1975 Supp SCC l .followed 
The framers of lire Constitution have built a wall around certain parts of 
fundamental rights, which has to remain forever, limiting ability of majority to 
intrude upon them. Thai wall is the “basic structure" doctrine. Our Constitution 
will almost certainly continue to be amended as India grows and changes. 
However, a democratic India will not grow out of Ihe need for protecting the e 
principles behind our fundamental rights. (Paras 102 and 112) 

Certain tundamcnlal rights, and the principles that underlie them, ore 
foundational not only to the Indian democracy, but democracies around the 
world. Throughout the world nations have declared that certain provisions or 
principles in their constitutions are inviolable. Ollier countries having a 
controlled constitution, like Germany, have embraced the idea Hint there is a f 
basic structure to their constitutions and in doing so have entrenched various 
rights as core constitutional commitments. India’s constitutional history has led 
us to include the essence of cacti of our fundamental rights in the basic structure 
of our Constitution. (Paras 111 and 113) 

The history of the emergence of modem democracy has also been die history 
of securing basic rights for the people of other nations also. In the United Stales 
the Constitution was finally ratified only upon an understanding that a Bill of ® 
Rights would be immediately added guaranteeing certain basic freedoms to its 
citizens. At about the same lime when the Hill of Rights was being ratified in 
America, the French Revolution declared the Rights of Mail to Europe. When the 
death ol colonialism and the end ol World War H birthed new nations across the 
globe, these States embraced rights as foundations to their new constitutions. 
Similarly, the rapid increase ill the creation of constitutions that coincided with h 
the end oi the Cold War has planted rights at the base of these documents. Even 
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countries that liavc long respected and upheld rights, but in whose governance 
traditions did not include their constitutional affirmation have recently fell they 
eould no longer leave their deep commitment to rights left unstated. In 1998, the 
United Kingdom adopted the Human Rights Act which gave explicit effect to the 
European Convention on Human Rights. In Canada, “the Constitution Act of 
1982” enshrined certain basic rights into their system of governance. 

(Paras 110 and 111) 

X. Constitution ol India — Arts. 368, 31-B r/w Sch. IX and PI. Ill — 
Fundamental rights that arc part of the basic structure of the Constitution 

— Determination of — Approach to be taken — Factors to be considered — 
Cardinal importance of fundamental rights in constitutional scheme — 
Broad interpretation vis-a-vis narrow interpretation of fundamental rights 

— Held, the said determination has to be undertaken having regard to the 
enlightened point of view as a result of the development of the fundamental 
rights by the Supreme Court over the years wherein the broad 
interpretation of fundamental rights has come to hold sway — 
Interpretation of Constitution has to be such as to cnabic citizens to enjoy 
the rights guaranteed by Pt. Ill in the fullest measure — Fundamental 
rights are the heart and soul of the Constitution and have enjoyed a special 
and privileged place in the Constitution — Fundamental rights are those 
rights of citizens or those negative obligations of the State which do not 
permit encroachment on individual liberties — Development of 
fundamental righLs over the years, traced — Constitutional Interpretation 

— Interpretation of particular provisions —• Interpretation of fundamental 
righLs 

Y. Constitution of India PLs. Ill & IV and Arts. 368 & 31-B r/w 
Sch. IX •—• Primacy of Pt. Ill — Balance provided for between fundamental 
righLs and directive principles in the Constitution — Nature of —• If part of 
basic structure of the Constitution — Line to be drawn between public good 
and individual liberty — Held, Pts. Ill and IV make it the responsibility of 
the Government to adopt a middle path between individual liberty and 
public good — Though balance between PLs. Ill and IV can be tilted in 
favour of public good, it cannot he overturned by completely overriding 
individual liberty —This balance is an essential feature of (he Constitution 

— To destroy the guarantees given by Pt. II! in order to purportedly achieve 
goals ol' Pt. IV is plainly to subvert the Constitution by destroying the 
essential element of its basic structure — Goals set out in PI. IV have to be 
achieved without abrogation of the means provided for by Pt. Ill — Human 
and Civil RighLs — Preservation and protection of individual liberty in 
Indian Constitution — Extent of 

'/.. Constitution of India — PI. Ill and Art. 245 — Fundamental righLs 

— Nature of— Extent of protection available under— Check on legislative 
power — lick), fundamental rights are not limited, narrow rights but 
provide a broad check against the violalions and excesses by State 
authorities — They have proved to be the most significant constitutional 
control on the Government, particularly legislative power — These rights 
collectively form a comprehensive test against the arbitrary exercise of State 
power in any area 

ZA. Constitution of India — Pt. Ill — Fundamental rights — Object of 

— Held, the same are to foster a social revolution by creating a society 
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egalitarian to the extent that all citizens are equally free from coercion and 
restriction by the State — Human and Civil Rights — Object of 
fundamental rights in Indian Constitution a 

ZD. Constitution of India — Art. 14, Pis. Ill & IV and Preamble — 
Nature of equality under the Constitution — Role of economic growth and 
social equity — Relationship of, with individual rights — Held, economic 
growth and social equity are the two pillars of our Constitution which are 
linked to individual rights (right to equal opportunity), rather than in the 
abstract 

ZC. Constitution of India — Pt. Ill — Fundamental rights — Extent of ^ 
interconnectedness — Held, the fundamental rights are deeply 
interconnected — Each supports and strengthens the work of the others 

ZD. Constitution of India — Arts. 368, 31 -B r/w Sch. IX and Pt. Ill — 

Conslrual of basic structure doctrine — March of time and development of 
law — Necessity to consider — Constitutional interpretation —Temporally 
concordant exposition of the Constitution — Necessity of c 

The Constitution is a living document. Constitutional provisions have to be 
construed having regard to the march of time and the development of law. [t is, 
therefore, necessary that while construing the doctrine of basic structure due 
regard be had to various decisions which led to expansion and development of 
the law. (Pams 42 and 50) 

The fundainenLalness of fundamental rights has to be examined having d 
regard to the enlightened point of view as a result of development of fundamental 
rights over the years. The abrogation or abridgment of the fundamental rights 
under Chapter 111 have to be examined on the broad interpretation, the narrow 
interpretation of fundamental rights chapter is a thing of past. Interpretation of 
the Constitution has to be such as to enable the citizens to enjoy the rights 
guaranteed by Part HI in the fullest measure, ft is, therefore, imperative to 
understand the nature of guarantees under fundamental rights as understood in e 
the years that immediately followed tiller the Constitution was enforced when 
fundamental rights were viewed by the Supreme Court as distinct and separate 
rights. In the early years, the scope of the guarantee provided by these rights was 
considered to be very narrow. Individuals could only claim limited protection 
against the Stale, litis position has changed since long. Over the years, the 
jurisprudence and development around fundamental rights lias made it clear (hat f 
they arc not limited, narrow rights but provide a broad check against the 
violations or excesses by the Stale-authorities. The fundamental rights have in 
fact proved to be the most significant constitutional control on the Government, 
particularly legislative power. Fundamental rights enshrined in Part III were 
added to the Constitution as a check on the State power, particularly the 
legislative power. Through Article 13 it is provided that the State cannot make 
any laws that are contrary to Part III. The transition from a set of independent, 9 
narrow rights to broad checks on Stale power is demonstrated by a series of cases 
that have been decided by the Supreme Court. It can no longer be contended that 
protection provided by fundamental rights comes in isolated pools. On the 
contrary, these rights together provide a comprehensive guarantee against 
excesses by Slate authorities. Posl-iV/uiicfaj Gandhi case, (1978) 1 SCC 248, it is 
dear that the development of fundamental rights has been such that it no longer ^ 
involves the interpretation of rights as isolated protections which directly arise 
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but tliey collectively form a comprehensive lest against the arbitrary exercise of 
State power in any area that occurs as an inevitable consequence. Tlie protection 
a of fundamental rights lias, therefore, been considerably widened. 

(Paras 56, 60, 62 and 102) 
It is necessary to always bear in mind that fundamental rights have been 
considered to be the heart and soul of the Constitution. These rights have been 
further defined and redefined through various trials having regard to various 
experiences and some attempts to invade and nullify these rights. The 
k fundamental rights arc deeply interconnected. Each supports and strengthens the 
work of the others. The Constitution is a living document, its interpretation may 
change as the lime and circumstances change to keep pace with it. (Para 109) 
The fundamental rights have always enjoyed a special and privileged place 
in the Constitution. Regarding the status and stature of fundamental rights in the 
constitutional scheme, it is to be remembered that fundamental rights arc those 
rights of citizens or those negative obligations of the Slate which do not permit 
c encroachment on individual liberties. The State is to deny no one equality before 
the law. Economic growth and social equity arc the two pillars of our 
Constitution which are linked 10 the rights of an individual (right to equal 
opportunity), rather than in the abstract. The object of the fundamental rights is 
to foster a social revolution by creating a society egalitarian to the extent that all 
citizens are to be equally free from coercion or restriction by the Stale. By 
d enacting fundamental rights and directive principles which are negative and 
positive obligations of the Slates, the Constituent Assembly made it the 
responsibility of the Government to adopt a middle path between individual 
liberty and public good, f undamental rights and directive principles have to be 
balanced. That balance can be lilted in favour of the public good. The balance, 
however, cannot be overturned by completely overriding individual liberty. This 
balance is an essential feature of the Constitution. To destroy the guarantees 
given by Part HI in order to purportedly achieve the goals of Part IV is plainly to 
subvert the Constitution by destroying its basic structure, fundamental rights 
occupy a unique place in the lives of civilised societies and have been described 
in judgments as 'Transcendental”, “inalienable” and “primordial”. They 
constitute the ark of the Constitution. Parts I IT and IV together constitute the core 
of commitment to social revolution and they, together, arc the conscience of the 
/ Constitution. It is to be traced for a deep understanding of the scheme of the 
Indian Constitution. The goals set out in Part IV have, therefore, to be achiever) 
without the abrogation of the means provided for by Part 111. It is in this sense 
that Parts ill and IV together constitute the core of our Constitution and combine 
to form its conscience. Anything that destroys the balance between the two parts 
will ipso facto destroy the essential element of the basic structure of the 
g Constitution. (Paras 101, 105 and 49) 

Kcsavananda IJhamli v. Slate of Kcrula, (1973) 4 SCC 225: Indira Nehnt Gandlti v. Raj 
Naroin, 1975 Supp SCC 1; Minerva Mills lid. v. Union of India. (1980) 3 SCC 525; 
Rustam Cavtisjcc Cooper v. Union of India. (1970) t SCC 24K; Sakai Papers (P J Ltd, v. 
Union of India. AIR 1962 SC 305 : (1962) 3 SCR 842; Mancka Gandhi v. Union of India. 
(1978) I SCC 248: Sainbliu Nath Sniknr v. Stale afW.n,. (1973) 1 SCC 856 : 1973 SCC 
(Cri) 618: Haradhan Saha v. Stale of W.IL. (1975) 3 SCC 198 : 1974 SCC (Cri) 816; 
h Khndiram Das v. Stale ofW.I).. (1975) 2 SCC 81 : 1975 SCC (Cri) 435. fallowed 

M. Nagamj V. Union of India. (2006) 8 SCC 212. affirmed and followed 
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A.KGopalan v. State of Madras, AIR 1950 SC 27 : 1950 SCR 8X : 1950 Cri U 1383, held 

overruled 

State of Bombay v. Bhaujl Munji, AIR 1955 SC -II : (1955) 1 SCR 777, impliedly 
disapproved 

Slate of W.B. V. A,mar All Soriar. AIR 1952 SC 75 : 1952 SCR 28-1 : 1952 Cri 1J 510: 
Kathi Ranins Hawat v. State of Saurashtra. AIR 1952 SC 123 : 1952 SCR 435 : 1952 Cri 
IJ 805: Kerala Ieducation Bill, 1975, In re, AIR 1958 SC 956; All India Bank Employees’ 
Assn. v. National Industrial Tribunal, AIR 1962 SC 171; Bennett Coleman & Co. v. 
Union of India, (1972) 2 SCC 788, cited 

'/Ai. Constitution of India — Arts. 36S, 31-B r/w Sch. IX and PI. Ill — ty 
Fundamental rights that are part of the basic structure of the Constitution 
— Determination of— Factors to be considered — Partial excludability of a 
feature — Held, the fact that limited exceptions are made for limited 
purposes, to protect certain kind or laws, does not mean that a particular 
feature is not part of the basic structure 

‘/A : . Constitution of India — Arts. 14, 368 and 31-11 r/w Sch. IX —■ 
Equality — importance or, in constitutional scheme — If part of the basic c 
structure of the Constitution — Determination of —■ Factors to be 
considered — Partial excludability of — Held, the mere Fact that equality 
which is a part of the basic structure, can be excluded lor a limited purpose, 
to protect certain kinds of laws, does not prevent it from being a part of the 
basic structure — Without equality the rule of law, secularism, etc. would 
fail (j 

'llic mere fact that equality, which is a pari of the basic siruclure, can be 
excluded for a limited purpose, 10 protect certain kinds of laws, does not prevent 
it From being part of the basic siruclure. 'Therefore, it follows that in considering 
whether any particular feature of the Constitution is part of the basic structure— 
rale of law, separation of powers—ihe fael dial limited exceptions are made for 
limited purposes, lo protect certain kind of laws, does not mean that it is not part e 
of the basic structure. (Para 130) 

ZG. Constitution of India — Arts. 368, 31-B r/w Sch. IX, PI. Ill and 
Arts. 14, 15, 19, 20, 21, 32 and 359 — Fundamental rights that are part of 
Ihe basic structure of the Constitution — Held, golden triangle of Arts. 14, 

19 and 21 as it stands lor equality and rule of law, along with Arts. 15, 20 
and 32, etc. clearly form part of the basic structure of the Constitution and 
cannot be abrogated —These articles stand altogether on a different looting ( 
— This fact has been recognised even by Parliament, by Ihe 44th 
Constitutional Amendment whereby Arts. 20 and 21 can no longer be 
• suspended during Emergency under Art. 359 

ZM. Constitution of India — Art. 21 — Importance of, in constitutional 
scheme —> Held, Art. 21 is the heart of Ihe Constitution — It confers right lo 
j life as well as right of choice g 

/A. Constitution of India —Arts. 368,31-B r/w Sch. IX — Basie features 
of Constitution — Instances — Held, rule of law and the federal structure 
arc part of the basic structure — Buie of Law 

ZJ. Constitution of India — Sch. VII and Art. 368 — Extent to which 
Sch. VII may be amended — Held, Parliament can make additions in three 
legislative lisLs, but cannot abrogate ail the lists as it would abrogate the , 
federal structure 
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ZK. Constitution of India —Art. 21 r/w Arts. 14 & 15 and Preamble — 
Secularism — Repositories of, in Constitution — Held, Art. 21 r/w Arts. 14 
a & 15 represent secularism [Ed.: Queare: do not Arts. 25, 26, 29 and 30 also 
represent secularism?] 

The golden triangle of Articles 14, 19 and 21 as it stands for equality and 
rule of law dearly forms p;irt of the basic structure of the Constitution and 
cannot be abrogated. These articles stand on altogether different fooling. Article 
21 is the heart of the Constitution. It cottiers right to life as well as right to 
b choose. Article 15, Article 21 read with Articles 14 and 19 which constitute the 
core values which if allowed to be abrogated would change completely the 
nature ol the Constitution. The fact that some articles in Part III stand alone has 
been recognised even by Parliament, for example. Articles 20 and 21. Article 359 
provides for suspension of the enforcement of the rights conferred by Part HI 
during Emergencies. However, by the Constitution (Forty-fourth Amendment) 
Act, 1978, it has been provided that even during Emergencies, the enforcement 
c of the rights under Articles 20 and 21 cannot be suspended. This is the 
recognition given by Parliament to the protections granted under Articles 20 and 
21. No discussion or argument is needed for the conclusion that these rights arc 
part of the basic structure or framework of the Constitution. Same would be the 
position in respect of the rights under Article 32, again, a part of the basic 
structure ol the Constitution. Exclusion of fundamental rights would result in 
d nullification of the basic structure doctrine, llic object of which is to protect basic 
features of the Constitution as indicated by the synoptic view of the rights in 
ftin ni. (Paras 109, 140, 141, 146 and 149) 

Secularism (Article 21 read with Articles 14 and 15 represent secularism) is 
one fundamental of the Constitution, equality is the other, to give a few examples 
it) illustrate the point. It would show that it is impermissible to destroy Articles 
14 and 15 or abrogate or cn bloc eliminate these fundamental rights. To further 
illustrate the point, it may be noted that Parliament can make additions in the 
three legislative lists, but cannot abrogate all the lists as it would abrogate the 
federal structure. Without equality the rule oflaw, secularism, etc. would fail. 

(Paras 105, 124 and 125) 

ZJ,. Constitution of India — Generally — Arts. 368 and 31-B r/w Sell. 
IX, Pt. Ill and Preamble — Nature of Indian Constitution — 
Constitutionalism, common law constitutionalism, constitutional 
sovereignty, controlled constitution — What are, explained -— Importance 
of checks and balances residing in the separation of powers and diffusion of 
power amongst different independent centres of decision making, 
emphasised — Constitutional sovereignty distinguished from parliamentary 
sovereignty — Held, Parliament can restrict fundamental rights but it is 
g impossible for laws protecting fundamental rights to be impliedly repealed 
by future statutes — Protection of fundamental constitutional rights 
through the common law is a main feature of common law constitutionalism 
— Words and phrases — Constitutional Law — Separation of powers — 
Importance of — Held, separation of powers between Legislature, Executive 
and Judiciary constitutes one of the basic features of the Constitution 
h ZM. Constitution of India — Arts. 32, 136, 226, 368, 31-B r/w Sch. IX 
and PI. Ill — Determination of validity of constitutional amendments on 
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touchstone ol' basic structure doctrine — Authority competent for — Held, 
smthoriLy to enact law and decide the legality thereof cannot vest in one 
organ of the State — It would disturb the checks and balances in the a 
Constitution — Validity of limitation on rights in Pt. Ill can only be 
examined by another independent organ, namely, the judiciary 

ZN. Constitution of India — Arts. 32, 226, 136 and Pt. Ill — Protection 
of fundamental rights — Role and suitability of judiciary as sentinel of 
fundamental rights — Held, it is the job of the judiciary to ensure that the 
Government on the basis of number does not override fundamental rights ^ 

— Judiciary is the best institution to protect fundamental rights, given its 
independent nature and also because it involves interpretation based on the 
assessment of values besides textual interpretation — It enables application 
of principles or justice and law — It is therefore that power for enforcement 
of fundamental rights has been vested by the Constitution in Supreme Court 
and High Courts — Judiciary 

ZO. Constitution or India —Arts. 32, 226,136,368 and 31-B r/w Sch. IX C 

— Place of judicial review in the constitutional scheme — Extent of judicial 

review which is part of basic structure of Constitution — Held, after 
enunciation of (he basic structure doctrine, full judicial review is an integral 
part of the Constitutional Scheme — Jurisdiction so conferred on High 
Courts and Supreme Court is part of the inviolable basic structure of the 
Constitution—Judicial review d 

7, P. Constitution of India — Arts. 32, 226, 136 and 14, 19 & 21 — 
Principles that form basis of judicial review — Held, Arts. 14, 19, 21 
represent the foundational values which form the basis of judicial review 
apart from the rule of law and separation of powers — Judicial review 

ZQ. Constitution of India — Arts. 14, 32, 226 and 136 — Equality, rule 
of law, judicial review and separation of powers — Importance of — e 
Interrelationship between, explained — Rule of Law — Judicial review — 
Constitutional Law — Separation of Powers 

ZR. Constitution of India —Arts. 32 and 136 — Duly of Supreme Court 
as ultimate interpreter of Constitution, held, is to uphold the constitutional 
values and enforce eonslitutional limitations 

'Hie principle of constitutionalism requires control over the exercise of ^ 
governmental power to ensure that it does not destroy the democratic principles 
upon which it is based. These democratic principles include the protection of 
lundamcntai rights. The principle «r constitutionalism advocates a check and 
balance model «r the separation of powers; it requires a diffusion of powers, 
necessitating different independent centres of decision-making. Under the 
controlled constitution, the principles of checks and balances have an important g 
role to play. The principle of constitutionalism underpins the principle of legality 
which requires the courts to interpret legislation on the assumption that 
Parliament would not wish to legislate contrary to lundnmenlal rights. The 
legislature can restrict fundamental rights but it is impossible for laws protecting 
lundamciiin! rights to be impliedly repealed by future statutes. The protection of 
fundamental constitutional rights through the common law is the main feature of ^ 
common law constitutionalism. (Paras 43, 44 and 47) 



.ffl 


lOMLINE? 

True Print“ 


SCC OnLine Web Edition. Copyright ©2015 
Page 19 Thursday, July 9, 2015 
Printed For Shyam Divan 

SCC OnLine Web Edition: http://www.scconline.com 
TruePrint™ source: Supreme Court Cases 


35*1 


I.tt. COE!.HO v. STATE OFT.N. 19 

There is it difference between parliamentary and constitutional sovereignly. 
Our Constitution is framed by a Constituent Assembly which was not 
a Parliament. It is in the exercise of law-making power by the Constituent 
Assembly (hat we have a controlled Constitution. (Para 48) 

l-'or preservation of liberty and prevention of tyranny it is absolutely essential 
to vest separate powers in three different organs. The separation of powers 
between Legislature, Executive and the Judiciary constitutes one of the basic 
features of the Constitution. (Paras 64 and 63) 

^ Constitutional amendments are subject to limitations and if (he question of 

limitation is to be decided by Parliament itself which enacts the impugned 
amendments and gives that law a complete immunity, it would disturb the checks 
and balances in the Constitution, Ihe authority to enact law and decide the 
legality of the limitations cannot vest in one organ. The validity of the limitation 
on (lie rights in Part TIT can only be examined by another independent organ, 
namely, the judiciary. (Para 144) 

c The role of the judiciary is to protect fundamental rights. A modem 

democracy is based on (lie twin principles of majority rule and the need it) 
protect fundamental rights. It is job of llie judiciary to balance the principles 
ensuring that the Govemmem on the basis of number docs not override 
fundamental rights. Judiciary is the best institution to protect fundamental rights, 
given its independent nature and also because it involves interpretation based on 
d the assessment of values besides textual interpretation. It enables application of 
the principles of justice and law. Realising that it is necessary to secure the 
enforcement of the fundamental rights, power for such enforcement has been 
vested by the Constitution in die Supreme Court and the Higli Courts. After 
enunciation of the basic structure doctrine, full judicial review is ail integral part 
of the constitutional scheme. The jurisdiction so conferred on the High Courts 
and the Supreme Court is a part of inviolable basic structure of the Constitution 
e of India. It gives practical content to the objectives of the Constitution embodied 
in Part 111 and other parts of the Constitution. (Paras 33,46, 130, 136 and 107) 
'llie jurisdiction conferred on the Supreme Court by Article 32 is an 
important and integral part of the basic structure of the Constitution of India and 
no Act of Parliament can abrogate it or lake it away except by way of 
impermissible erosion of fundamental principles of the constitutional scheme. 

1 (Para 39) 

It is the duty of the Supreme Coud to uphold the constitutional values and 
enforce constitutional limitations as the ultimate interpreter of the Constitution. 

(Para 41) 

Articles 14, 19, 21 represent the foundational values which form the basis of 
the rule of law. These are the principles of constitutionality which form the basis 
9 of judicial review apart from the rule of law and separation of powers. If in 
future, judicial review was to be abolished by a constitutional amendment, as 
Lord Steyu says, the principle of parliamentary sovereignty even in England 
would require a relook, litis is how the law has developed in England over the 
years, it is in such cases that doctrine of basic structure as propounded in 
Kcsavananda has to apply. (Para 48) 

h Equality, rule of law, judicial review and separation of powers form parts of 
the basic structure of the Constitution. Each of these concepts is intimately 
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connected. There can be no rule of law, if there is no equality before tire law. 
These would be meaningless if the violation was not subject to judicial review. 
All these would be redundant if the legislative, executive and judicial powers are 
vested in one organ, 'niereforc, the duty to decide whether the limits have been 
transgressed has been placed on the judiciary. (Para 129) 

Kcsavananda llharali v. State of Kerala, (1973) 4 SCC 225; Indira Nehru Gandhi v. Raj 
Nanain, 1975 Supp SCC 1; Special Refctencc No. / of 1964, AIR 1965 SC 745; S.R 
Itammai v. Union of India, (1994) 3 SCC 1, followed 
Woman Rati v. Union of India, (1981) 2 SCC 362, relied on 

L Chandra Kumar v. Union of India, (1997) 3 SCC 261 : 1997 SCC (L&S) 577; State of 
Madras v. V.G Row. AIR 1952 SC 196 : 1952 SCR 597 : 1952 Cri 1J 966; Fertilizer 
Coipn. Kantian Union (Rcgd.) v. Union of India, (1981) 1 SCC 5G8; Stale of Rajasthan v. 
Union of India, (1977) 3 SCC 592; Krishna Swanti v. Union of India, (1992) 4 SCC 605; 
Daryan v. Slate of U.P., AIR 1961 SC 1457 : (1962) 1 SCR 574, affirmed 
The Federalist Nos. 47, 48, 51, 78; Spirit of Laws (Book XI, Chapter 6); Lord Steyn; 
Democracy Thrmtijh law, p. 131, tvlied on 

ZS. Constitution of India — Arts. 368 and 31-B r/w Sch. IX — 
Constituent power and amending power — Distinction between, and nature 
and relative scope of, explained — Insertion of words "constituent power” 
in Art. 368 — lifted — Held, addition of words “constituent power” in 
Art. 368 does not change the nature of power under Art. 368 from that of 
being an amending power to a constituent power — Parliament did not 
become the original Constituent Assembly by addition of said words — It 
remains a Parliament under a controlled Constitution, and limitations of 
basic structure doctrine continue to apply to it •— Constitutional Law 

There is a distinction between the making of a Constitution by a Constituent 
Assembly which was not subject to restraints by any external authority as a 
plenary law-making power and a power to amend the Constitution, a derivative 
power derived from the Constitution and subject to the limitations imposed by 
the Constitution. No provision of the Constitution framed in exercise of plenary- 
law making power can be ultra vires because there is no touchstone outside the 
Constitution by which the validity of provision of the Constitution can be 
adjudged. This power of framing the Constitution has no limitations or 
constraints, it is primary power, a real plenary power. The power for amendment 
cannot be equaled with such power of framing the Constitution. The amending 
power has to be within the Constitution and not outside it. It has constraints of 
the document viz. Constitution which creates it. 'll)is derivative power can be 
exercised within the four comers of what has been conferred on the body 
constituted, namely, Parliament. (Paras 54 and 118) 

By addition of the words "constituent power” in Article 368, the amending 
body, namely. Parliament does not become the original Constituent Assembly. It 
remains a Parliament under a controlled Constitution, liven after the words 
"constituent power" arc inserted in Article 368, the limitations of doctrine of 
basic .structure would continue to apply to Parliament. It is oti this premise that 
clauses (4) and (5) inserted in Article 368 by the 42nd Amendment were struck 
down in Mincn'a Mills case , (1980) 3 SCC 625. (Parti 137) 

Indira Nehru Gandhi v. Raj Narain, 1975 Supp SCC 1; Minerva Mills Ijd, v. Union of 
India. (1980) 3 SCC 625, relied on 
II.M. .Sccrvtii: Constitutional Law of India (4lh Edn.), relied on 
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ZT. Constitution (First Amendment) Act, 1951 — Object of 
Thu main object of the First Amendment to the Constitution w;ls to fully 
a secure the constitutional validity of 7.amindari abolition laws in general and 
certain specified Acts in particular and save those provisions from the dilatory 
litigation which resulted in holding up the implementation of the social reform 
measures affecting large number of people. (Para 10) 

D-M/A/35617/C 

Advocates who appeared ill this case : 

b Goolam I: Vahanvali, Solicitor General, Clopal Subramaniain, Amatjil Singh and R. 

Mohan, Additional Solicitors General. Uday Holla, Advocate General, Raman, 
Additional Advocate General, 1\S. Nariman, Harish N. Salve, Raju Ramnchandran, 
Milind Sathc, A.S. Qureshi, A.S. Nambiar, K.M. Vijayan. Soli J. Sorabjec, T.R. 
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I.R. COELKO v. STA’ITi OF T.N. 23 

SUMMARY OF ARGUMENTS 

I. Mr ) : .S. Nariman, Senior Advocate, on behalf of die petitioners 
IJ, Mr Coolant H. Vahanvati, Solicitor General of India, for the Union of India 
HI- Mr Soli I. Sorabjee, Senior Advocate, on behalf of the State of Tamil Nadu 
IV. Mr T.R. Andhyarujinn, Senior Advocate, on behalf of the State of Tamil 
Nadu 

I. Mr F.S. Nariman, Senior Advocate, on behalf of the petitioners 
^ Submissions on Article 31-0 

j 1. The Constitution (First Amendment) Act, 1951 introducing Article 31-B with 

13 items in the Ninth Schedule was— a one-time measure- —and valid as a one-time 
measure; 

(«) 'Hie marginal note to Article 31-A (Saving of laws providing for 
acquisition of estates, etc.) and the marginal note to Article 31-B (Validation of 
certain Acts and regulations) are to be contrasted. 

(h) Article 31-B was obviously not intended us a general saving of laws 
which were to be enacted in the future; the language of Article 31-B also did not 
countenance adding more enactments in the Ninth Schedule (the words ate 
“none of the Acts and regulations specified in die Ninth Schedule..,.”), the 
language is not "none of die AcLs and regulations specified and to be specified in 
die Ninth Schedule". In Sankari Prasad' ( 1952) this has been emphasised (SCR 
at p. I OS). 

(c) Hie words “nor any of the provisions thereof’ (i.c. of the Acts and 
regulations specified in the Nindi Schedule) “shall be deemed to be void or ever 
to have become void" were on account of important historic circumstances— 
noticed in the judgment in Sujjmi Singh 1 2 (1965) (SCR at pp. 942-44; AIR at 
pp. 852-53. panes 10-14). 

2. Ihe extension of this one-time measure by the Fourth and Seventeenth 
Amendment Acts which added Items 14 to 64 in the Nindi Schedule (without re¬ 
enacting or even mentioning Article 31-B) was tolerated on account of the 
circumstances stated in Sankari Prasad ] (1952) and held to be vidid in Colak Nath 3 4 
(1967): 

(/) either on the basis of "earlier decisions of this Court” (Subba Rao, C.J., 
or 

0’i) on die basis of “acquiescence for a long time" (I lidayalullah, J.). 

3. As a consequence of the majority decision in Kesavananda llharati A (that 
“Article 368 docs not enable Parliament to alter the basic stiucture or framework of 
die Constitution”) not only was there no further justification for making additions to 
die Ninth Schedule with a view to conferring a blanket protection on the laws 
included therein but the "device" of making vidid what was void (by a deeming 

9 fiction—Article 31-B) was itself vioinlive of one of the most basic features of our 

Constitution viz. judiciid review by the courts which ordinarily enforced fundamental 
rights (viz, the High Courts under Article 226 and die Supreme Court under Article 
32). After Kesavananda Oharati* (1973) it is no longer open to say |as was said by 

1 Sankari Prasad v. Union of India, AIK 1951 SC -158 ; 1952 SCR 89 

2 Sajjan Singh v. State of Rajasthan, AIR J955 SC 8-15 

3 Colak Nath v. Stair of Punjab, AIR 1967 SC 1643 

4 Kesavaiiantla liharati v. Slate of Kerala, ( 1973) 1 SCC 225 
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24 SUPREME COURT CASES (2007) 2 SCC 

Summary of Arguments 

I. Mr KS. Nariman, Senior Advocate, on behalf or the petitioners (conrd.j 

Palanjali Saslri. J. in Sankari Prasad 1 (AIR p. 464, pam 15)—"But to mtike a law 
wliich contravenes llte Constitution constitutionally valid is a matter of constitutional 
amendment,..." 

The various constitutional amendments, by which additions were made to Lite 
Ninth Schedule on or after 24-4-1973, were “open to challenge on die ground that 
they or any one or more of them arc beyond die constituent power of Parliament 
since they damage the basic or essential feature of the Constitution or its basic 
structure"; a proposition set out in the order dated 9-5-1980 in Woman Kao 5 , Woman b 
Rao v. Union of India 6 7 , SCC at pp. 397-98. 

4. The "basic or essential features of tire Constitution" did not exclude, and do 
not exclude, the provisions in the fundamental rights chapter [except property rights 
in Articles 19(l)(/) and 31]. As a matter of fact die basic or essential features would 
necessarily include Bart III of the Constitution; though they would not bo restricted 
only to Bart 111. 

5. Hie impression that after the decision in Kesavananda liharaii ■* (1973) the c 
majority had held that fundamental rights were not "basic or assented features of the 
Constitution" was soon dispelled, when the “basic structure test" was applied to the 
provisions of the Thirty-ninth Amendment Act, 1975 (in Indira Gandhi Ideation 
case 1 in 1975) where Khanna, J. (himself part of dial Bench), being aware that his 
own somewhat ambiguous observations in Kesavananda l)harati A had fuelled the 
impression that fundamental rights were not part of the basic structure: Khanna, J. ^ 
had expressly clarified that what he meant was that properly rights were never part of 
the bttsic structure, not that the oilier fundamental rights were not pari of the basic 
slnicturc. (Indira Candid 1 , SCC at p. 116 para 252) 

Application of llte lest (the basic struct lire lest) 

6. To speak of something more would introduce great uncertainty in the law— 

almost like the “Chancellor's foot”; and it would lead to spiralling litigation if it were 
held thiil something more than what was contained in the fundamental rights chapter 
was required to be established when the constitutional validity of constitutional 
stmendmenls placing ordinary laws in the Ninth Schedule (post-April 1973) was 
questioned. It is respectfully submitted that the lest of “basic s true lure’’ would 
exclude properly rights 8 9 but not other fundamental rights—it may include also oilicr 
nspects of “basic structure” such as "rule of law”, “separation of powers", 
“secularism”, "federalism", etc. I 

7. It is respectfully submitted that permitting Acts pul in the Ninth Schedule 
after April 1973 to be challenged also on the ground of violation of fundamental 
rights would not at all disable Parliament from making effective and valid 
constitutional amendments- The decision in Minerva Mills'* and in Woman Kao 6 
clearly establishes this: 

(o) In Minerva Mills' 1 (1980) for instance, the Court expressly struck down g 

the extension of Article 31-C into the entire field of directive principles |nol 


5 Woman Ran v. Union of India, (1980) 3 SCC 5S7 

6 (19S1)2.SCC362 

7 Indira Nt’Imi Gandhi v. Raj Narain, 1975 SuppSCC 1 

8 No longer in the fundamental rights chapter since the Constitution (H)rty-fourth Amendment) ft 
Act. 1978 (w.L-.f, June 1979). 

9 Minertu Mills Ud. v. Union of India. (1980) 3 SCC 625 
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I.R. COEMIO v. STATE OFT.N, 25 

Summary of Arguments 

I- Mr luS. Nariman, Senior Advocate, on behalf of (he petitioners (could.) 

restricted to only Articles 39(b) and (c)J on the ground that such extension 
disturbed llie bidance in the Constitution—a balance which permits fundamental 
rights to be so amended as to conform with one or another of the principles 
mentioned in Part IV but not so as to completely override the same; by contrast 
Article 31-C sis originally enacted—and limited only to Articles 39(b) and (c) 
(25ili Amendment) was expressly upheld in Kesavananda A (1973) (except die 
latter part making the legislative declaration final and beyond judicial review). 

^ ( b) In Woman Rao s (1980) the Court unanimously upheld die validity of 

Article 31-A although it took away fundamental rights under Articles 14 and 19 
from individuals whose rights under those articles were challenged in respect of 
specified type of laws. This was in the context of the larger good e.g. for 
implementing programme of agrarian reform (see Woman kacr, SCC at pp. 378- 
84). Article 31-A had sufficient guidelines and did not exclude judicial review of 
c die courts (which enforced fundamental rights)—hence the constitutional 

validity of Article 31-A was upheld. 

It is respectfully submitted that die continued invocation of Article 31-B merely by 
placing further Acls in the Ninth Schedule post-April 1973 would lead to the 
impossibility of any effective judicial review—simply because (here would be no 
parameters on the basis of which the validity of the constitutional amendments could 
be tested--since Article 31-B contemplates any laws whether of the Stale 
^ Legislatures or of Parliament which Parliament by a 2/3rd majority may choose to 
place in the Ninth Schedule. 

8. After more than 50 years of die working of our Constitution (and after 
deletion of properly rights from the fundamental rights chapter), it is respectfully 
submitted that the power of Parliament and of the Stale Legislatures to make laws 
only in conformity with fundamental rights, and not in contravention of them, should 

e be held by Your Lordships to be a pari of the basic feature or framework of the 
Constitution. As to whether a particular constitutional amendment damages or 
destroys a basic feature lias to be judged on some higher principle—a balancing of 
individual rights against societal rights, for example.—-which can be judicially 
scniliniscd by the court—by the same court which is empowered to enforce 
fundamental rights. It is on this principle that die validity of Article 31-A was upheld 
. by die Court in Woman Rao 5 (1980); denying the benefit to individuals of dicir 
fundamental right of equality under Article 14 in 'agrarian reform legislation which 
conforms to the principle of agrarian reform, such as distribution of lands to die 
landless, etc., litis been upheld on the larger concept of equality when applied to the 
interests of society as a whole, as opposed to individual interests, lit other words, the 
solus populli esl suprema lex principle (ISmoin's Legal Maxims, 7lh Lidn., p. I) 
“regard for the public welfare is the highest law”; "public welfare" being judged 
g initially by those who framed the laws, and judged ultimately by those whose 
constitutional duly it is to interpret diem. 

9. In die reference order reported in I.R. Coelho v. Slate of T.N. 10 the specific 
question referred to this f ion’ble Bench of nine Judges is “whether a provision of an 
Act which has already been struck down by diis Hon'blc Court could or could not be 
validly inserted in the Ninth Schedule". The questions have been Framed in two parts 

^ viz: (SCC p. 582, para l) 

10 (l‘J99)7S«:SK0 


i 








/ 


I O N U N E*f 

True Print” 


i 




SCC OnLine Web Edilion, Copyright © 201S 
Page 26 Thursday, July 9, 2015 
Primed Fori Shyam Divan 

SCC OnLine Web Edition: hllp://www.scconline.com 
True Print™ source: Supreme Court Cases 



26 SUPREME COURT CASES (2007) 2 SCC 

Summary of Arguments 

I. Mr RS. Nariman, Senior Advocate, on behalf of the petitioners (could.) 

“(/) Judicial review is u basic feature of llic Constitution; to insert in tlie 
Ninth Schedule an Act which, or pul of which, has been struck down as 
unconstitutional in exercise of the power of judicial review is to destroy or 
damage the basic structure of die Constitution. 

(2) To insert in the Ninth Schedule after 24-4-1973, an Act which, or part of 
which, has been struck down as being violative of the fundamcnf.il rights 
conferred by Rart III of the Constitution is lo destroy or damage its basic 
structure.'' ^ 

It is respectfully submilled that judicial review being a basic feature of the 
Constitution, it should be held that to insert in the Ninth Schedule after 24-4-1973 an 
Act which, or a pul of which, has been struck down as unconstitutional in exercise 
of the power of judicial review would perse destroy or damage the basic structure of 
the Constitution. 

It). It should also be held by this llon'blc Court that to insert in the Ninth C 
Schedule after 24-4-1973 an Act which, or a pul of which has been struck down as 
being violative of fundamental rights conferred by Pari 111 of the Constitution, would 
also per sc destroy or damage the basic structure of the Constitution. 

The supremacy of the Constitution has been stated to he a basic feature of the 
Constitution: its relevance to CoeUio case 

(A) Kesavananda Bharat t x (Sikri, C.J.), SCC p. 366, p;tra 292 d 

(B) Suite of Rajasthan v. Union of India 11 (Beg, J.), SCC para 49 

(C) Indira Gandhi v. Raj Narttin 1 (Beg, J.). SCO pira 521, p. 197 and pints 
571-74. pp. 217-18. 

11. The doctrine of basic structure can be meaningful only if its applicability is 
with reference to concepts. Aput from the question whether any fundamental rights 
constitute a basic feature of the Constitution, Bart Ill in its totality codifies the e 
concept of fundamental rights—it establishes the supremacy of the Constitution. Part 

III itself is undoubtedly a basic feature of the Constitution.'Ilie effect of Article 31 -13 
and die Ninth Schedule is lo bring into existence a Constitution without Part ill 
insofar as the Ninth Schedule Acts are concerned, lire Constitution without Part HI is 
basically different from the Constitution of India, as conceived and promulgated. 
Article 368 does not confer constituent power on Parliament to make a different 
Constitution—at least not after 24-4-1973. 

12. In Coelho cast 4° the object of die Thirty-fourth Amendment Act (linliy 80) 
is to declare as valid what the highest court of die land had pronounced to be 
unconstitutional and invalid viz. Section 3 of the Gudalur Janmam Instates (Abolition 
and Conversion into Ryotwari) Act, 1969 — Balmadies 13 (SCC at p. 150, pint 22) 
diereby impairing or destroying not only judicial review but also die supremacy of 
the Constitution. There can be no doubt that supremacy of the Constitution as a basic g 
feature is achieved and maintained only by judicial review, namely, the power of die 
courts to uphold the supremacy of the Constitution by deciding whether laws enacted 
arc repugnant to Part HI or not. Hence it is that, supremacy of the Constitution and 
judicial review are both basic features of our written Constitution. 


h 

11 (1977) 3 SCC 592 

12 llalmadics Plantations Ijd. v. Srafc ofT.N., (1972) 2 SCC 133 
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I.R. COm.HO v. STATE OFT.N. 27 

Summary of Arguments 

I. Mr KS. Nariman, Senior Advocate, on behalf of the petitioners (contd.) 

Consequences 

13. If laws which ate struck down as violating fundamental rights etui also be 
put in the Ninth Schedule, even after 24-4-1973* 3 there is an end 1o all our freedoms. 
For instance, Hike freedom of the press. Laws which have been struck down as 
violating Article 19( !)(o) will get full force and vigour if included in the Ninth 
Schedule. 'Hie old newsprint policy—struck down in Dennett Coleman 1 * (4:1) as 
violative of Artiele I9(l)(a) of the Constitution could be revived by enacting a law to 

k that effect and pulling it in the Ninth Schedule; it will be recalled that the old 
newsprint policy was aimed at the major’ print media which criticised the 
Government. 

14. To take another instance, after the ehunour of election laws to be more 
U-ansparcnt, all political parties agreed to the Representation of the People (Third 
Amendment) Act, 2002 being enacted which however included Section 33-1) quoted 

c below: 

“33-B. Candidate to furnish information only under the Act and the rides .— 
Notwithstanding anything contained in any judgment, decree or order of any 
court or ;uiy direction, order or any other instruction issued by the Flection 
Commission, no candidate shall be liable to disclose or furnish any such 
information, in respect of his election, which is not required to be disclosed or 
^ furnished under this Act or the rules made thereunder." 

The judgment refcircd to was Union of India v. Assn, for Democratic Deforms 1 *. 

15. Article 33-B was struck down by this Court in PUCL v. Union ofIndia ](> sis 
violating Article 19(l)(o) and also because it overrode a prior judgment of the Court 
(without smempling to remove the delect). Since all political parlies had agreed on 
the formulation of Section 33-1), it is possible to imagine a constitutional 
Amendment including Section 33-B of the Representation of the People (Third 

e Amendment) Act, 2002 in the Ninth Schedule; a “shuck down” provision—Section 
33-13—would then revive if the contention of the respondents in this reference were 
to prevsiil. 

Conclusions 

16. (/) The “basic structure” doctrine has been an evolutionary process—its 
foundation was laid (at first only tentatively) in Sajjan Singh 2 (1965) by 

^ Mudholkar. J.. SCR at pp. 966. 967 tuid 969 F. It was then authoritatively 
enunciated in Kesavananda*, SCC at p. 1007 ("Article 368 does not enable 
Parliament to alter the basic structure or framework of the Constitution"): 
“Authoritatively" not merely because the majority of Judges (7:6) said that 
“Article 368 does not enable Parliament to alter the basic structure or framework 
of llte Constitution", but additionally, because the doctrine was actually applied 
g in the same case when striking down die lust purl of Article 31-C (Twenty-fifth 

13 Stale of Mahamdttm v. Madhavrao Damodar t’alUchand, (1968) 3 .SCR 7J2 (7 Judges) and in 
Ja^anmnh v. ,\nthoritcd Officer, (1971) 2 SCC 893 (7 Judges), both decisions before 24-4-1973 
(his Hon'ble Coml lias held that: such Acts even if vuid or inoperative at the lime when enacted 
by reason or infringement of Article 13(2) assumed full force and vigour from their res()eclive 
dates of their enactment after inclusion in the Ninth Schedule. 

^ 14 Bennett Coleman «£ Co. v. Union of India, (1972) 2 SCC 7S8 

15 (2002) 5,SCC 294 

16 (2CXT3) 4 SCC 399 
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28 SUPREME COURT CASES (2007) 2 SCC 

Summary of Arguments 

I. Mr ES. Nuriman, Senior Advocate, on behalf of the petitioners (could.) 

Amendment Act, 1971)—each of llie Judges so struck il down on liie basis of 
different facets of (lie “basic structure”. Sikri. C.J., Kesavananda' 1 , SCC at p. 
405, para 4750?); Shelat, J. and Grover, J. in para 608(6) al p. 463; Hegde and 
Muklierjea, JJ. in para 744(7) al p. 512; Khanna, J. in para 1537(XIV) from pp. 

824 and 825; and Jaganmohan Reddy, J. in para 1205 at p. 662. 

(2) ’Ihc constitutional doctrine was accepted in Wanian Rna 5 -^ by 
Chnndrachud, C’J. who spoke for the Bench of 5 Judges, diough it was he who 
bad initially dissociated himself from Ihal doctrine (minority opinion in b 
Kesavananda liharati case' 1 ). 

( 3 ) "the approach to the enactments put in die Ninth Schedule after 24-4- 
1973 hies been uniform and in line with the last sentence of para 51, pp. 397-98 
ill Woman Rao case** viz. 

“’llie various constitutional Amendments by which additions were made 
to die Ninth Schedule on or after 24-4-1973, will be valid only if they do not c 
damage or destroy the basic .structure of llie Constitution.” 

(4) After Kesavananda liharati case' a Bench of thirteen Judges were again 
assembled oil 10-11-1975 after the Union of India (and die Attorney General) 
had made sin application on 1-9-1975 for reconsideration. 

H.M. Seervai in the fourth edition or his Constitutional Law of India (Vol. 11) sit p. 

1957 comments: ^ 

“On 20-10-1975, the Court indicated thill on 10-11-1975 the petitions would 
be heard by a Bench of thirteen Judges for considering: (J) whether the power of 
amendment of die Constitution was restricted by the theory of basic structure 
and framework as propounded in Kesavananda case 1 and (2) whether Hank 
Nationalisation case' 1 was correctly decided. However, before die hciiring could 
lake place on 10 November llie judgment of five Judges in the election case, 
[Indira Gandhi v. Raj No rain 1 ) Tour or them clearly affirming the doctrine of the e 
basic structure, had been delivered. On 10-11-1975 when a huge number of writ 
petitions were placed before a Bench of thirteen Judges sui objection was raised 
to the Union Government’s application for a reconsideration of Kesavananda 
casir on the theory of the basic structure and framework of the Constitution on 
llie ground that no case had been made out lor such reconsideration. Arguments 
were heard for two days but then on 12-11-1975, as soon as the Court 
reassembled, Ray, C.J., informed the parlies that die Bench had been dissolved. ^ 
and die specified matter would be posted for hearing before die Constitution 
Bench which, idler considering die matter might, if it thought necessary, refer 
the matter to a huger Bench.” 

Sccrvai then adds: 

“‘Ibis sequence of events would suggest dial Ray, C.J., realised, before 10- 
II-1975, dial his bother Judges in the Election case were not likely to depart g 
from the theory of the basic structure; and il would also suggest that die two 
days’ hearing before the Bench of thirteen Judges satisfied him dial the doctrine 
of the basic structure would not be reconsidered by the present Bench.” 

(5) Subsequent legislative history noted below shows dial when ;in attempt 
was made by the Government of the day to introduce amendments in Article 368 
amplifying some aspects of the “basic structure”, Ihc attempt was not successful. ^ 


17 Rttsiom Ctivasjvc Cooper v. Union of India, (1970) 1 SCC 24 S 
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I.R. COnLHO V. STATE OF T.N. 29 

Summitry of Arguments 

I. Mr F»S. Nariman, Senior Advocate, on behalf or the petitioners (could.) 

(A) Bill 88 of 1978, tilled the Constitution (Forty-fifth Amendment) 
Bill. 1978 was introduced in the Lok Sabha on 15-5-1978. The Bill sought 
to amend various articles, including Article 368 of the Constitution—after 
clause (2) of Article 368 the following proviso was sought to be inserted 
viz. 

Ihovidcd further that if such amendment— 

(o) seeks to make any change which, if made, would have the 
effect of— 

(0 impairing the secular or democratic character of this 
Constitution; or 

O'O abridging or taking away the rights of citizens under Part 
III; or 

(Hi) prejudicing or impeding free and fair elections to the 
1 louse of the People or (he Legislative Assemblies of Stales on the 
basis or adult suffrage; or 

0V) compromising die independence of the judiciary; or 
(b) seeks to amend this proviso the amendment shall also require to 
be approved by the people of India at a referendum under clause (4); 
and for clauses (4) and (5)—inserted by the Forty-second Amendment 
Act, the following clauses were proposed to be substituted: 

"(4) The referendum for the puipose of seeking the approval of the 
people of India for any luncndmcnt of the nature referred to in die 
second proviso to clause (2) shall be through a poll, and 

(i) all persons who arc for the time being eligible to be voters 
under Article 326 at elections to the House of the People shall be 
entitled to vote at such poll; and 

(ir) any such amendment shall be deemed to have been 
approved by die people of India if such amendment is approved by 
a majority of the voters voting at such poll and the voters voting at 
such poll constitute not less dian fifty-one per cent of the voters 
entitled to vole at such poll. 

(5) ’Ihe superintendence, direction and control of the preparation of 
the rolls of voters for, and the conduct of every referendum under this 
article shall vest in die Flection Commission and the result of such 
referendum as declared by the I election Commission shall not be c:d!cd 
in question in any court. 

(6) Subject to the provisions of clauses (4) and (5), Parliament may 
from lime to lime by law make provision with respect to till matters 
relating to, or in connection with referenda under this article, including 
the preparation of die rolls of voters.” 

(If) Bill 88 of 1978 was considered by the Lok Sabha on 7-8-1978 to 
12-8-1978 and 21-8-1978 to 23-8-1978, and as amended passed on 23-8- 
1978. 

(0 (Article 368) = Clause 45 (Lok Sabha Debates dated 23-S- 
1978) p=43 to 54 

""that clause 45 stands part of die Bill." 


h 
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30 SUPREME COURT CASliS (2007) 2 SCC 

Summary of Arguments 

I. Mr KS. Nuriman, Senior Advocate, on hchair of the petitioners (could.) 

Votes: Ayes •— 314 Noes — 88 

a 

Note. —The motion was earned by a majority of die total 
membership of die House nod by a majority of not less titan two-thirds 
of the Members present said voting. 

(ti) Lok Sabha Debates 23-S-J978 (p=107 to 116) 

"The whole Bill as amended be passed." 

Votes: Ayes —- 355 Noes — NIL ^ 

Note. —The motion was carried by a majority and was adopted. 

(C) Bill 88 of 1978 was considered by (lie Rajya Sabha from 28-8-1978 
to 31-8-1978 and passed widi amendments on 31st August. 

(0 Clause 45 (amendment of Article 368) p=270 to 281 of Debates 
"'llial clause 45 stands part of die Bill.” 

Votes: Ayes — 91 Noes — 86 c 

Note. —Motion was declared not carried by die requisite 2/3rd 
majority of the Members present and voting. 

(n) "'ITiai the Bill, as amended, be passed.” 

Votes: Ayes — 182 Noes — 1 

Note. —Motion carried by a 2/3rd majority. 

(D) ‘Hie Bill as amended by the Rajya Sabha was again considered by ^ 
the I.ok Sabha on 6-12-1978 and 7-12-1978: Amendments made by the 
Rajya Sabha were agreed to by die Lok Sabha on 7-12-1978. 'lire Bill as 
amended w;ls thus passed by the Lok Sabha on 7-12-1978. 

(0 Be: Clause 45: on 7-12-1978 (Lok Sabha Debates 7-12-1978) 
p=304 to 314 the motion was put to vote: 

“‘llial at pp. 13 and 14, clause 45 be deleted." e 

Votes: Ayes — 342 Noes — 41 

Note. —Motion was carried with 2/3rd majority and adopted. 

(it) Dntire Bill was passed on 7-J2-J978p=324 to 333 
“‘llial the Bill as amended by the amendments agreed to be 
passed ." 

Votes: Ayes — 357 Noes — 1 

Note. —Motion was carried by it majority ol’2/3rd and adopted. 

Hence, there iras no amendment to Article 368 as proposed in Bill 8S of 
1978 and Article 368 Ias amended by Section 55 of the Constitution (Forty- 
second Amendment) Act by inserting clauses (4) and (5)] remained 
unaltered . !K g 

(6) I’iu'liamcut has never attempted to reformulate any facets of basic 
structure since then and has continuously accepted that it is for the judiciary to 
explain and expound on a case-lo-case basis. 

(7) In Kesavananda Bharati -l (1973) itself, the latter part of Article 31-C 
introduced by the Constitution (Twenty-fifth Amendment) Act, 1971 was struck 

h 

IS ('buses (4) and (5) were struck down as violating the basic structure ill the first Minerva Milts 
case, 9 (19S0) 3 SCC 625. 
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I.R. COELHO v. STATE OFT.N. 3 J 

Summary of Arguments 

I. Mr RS. Nariman, Senior Advocate, on behalf of the petitioners (conld.) 

down inter alia on one aspect of the “basic features" mentioned by two Judges 
viz. that it violated judicial review [Khannn, J. and Jaganmohan Reddy, J. at para 
I537(.v<v), p. 825 and para 1205, p. 662 respectively]. Courts have in subsequent 
decisions consistently held that judicial review of constitutional Amendments 
through the Court’s scrutiny under Article 226 and Article 136 is one of the basic 
features of the Constitution (see L. Chandra Kumar casc i9 ). 

(fi) It is submitted that Article 31-B which has been consistently held to be a 
b "constitutional device to place the specified statutes beyond any attack on the 

ground that they infringe Part 111 of the Constitution” (see N.B. Jeejeebhoy v. 
Assistant Collector, Thane 20 ) can no longer survive after the fruition of the 
concept of judicial review of constitutional Amendment—because laws enacted 
either by Parliament or die Slate Legislatures which take away or abridge any of 
die fundamental rigliLs of Pail Ilf of the Constitution are expressly declared void 
under Article 13, and the concept of “supremacy of the Constitution" (itself a 
c basic feature 21 ) precludes the notion of two sets of laws—one which is subject 

to court’s scrutiny for violation of fundamental rights under Articles 32, 226 or 
136 and another set of laws which the High Courts and the Supreme Court are 
not permitted to scrutinise only because of the “constitutional device" by which 
they arc placed in the Ninth Schedule. Article 31-B has now become totally 
otiose and cannot be invoked by Parliament to make void laws valid (void 
^ because they infringe all or any of the rights mentioned in Part 111). Khanna, J. 

has explained and clarified in Indira Gandhi v. Raj Namin' 1 (1975) that he did 
not say in Kesavananda '' (1973) that “fundamental rights are not a pai l of the 
basic structure" (paras 251-52, pp. 114-16 in Indira Gandhi case'). He has 
explained how his observation in Kesavananda ■' militates against the (ill- 
founded) contention dial “according to my judgment fundamental rights are not 
a part of the basic structure of die Constitution”, 
e (9) fit the fust case dealing with Article 31-B ( Sankari Prasad v. Union of 

India 1 } Paianjali Sastri. J. said at p. 109 “to make a law which contravenes the 
Constitution constitutionally valid is a matter of constitutional Amendment". No 
longer. After the basic structure theory became part of Indian constitutional 
law-—tis from 24-4-1973—it is impermissible to make a law which contravenes 
die Constitution, constitutionally valid—if it violates any of the basic features of 
the Constitution. 

II. Mr Goolam li. Vahanvati, Solicitor General of India , 
for the Union of India 

Scope and object of Article 31-B of the Conslitulion 

1. Article 31-A as well as Article 31-B were incorporated by way of die 
Constitution (first Amendment) Act, 1951. The object and purpose of the 
Constitution (l : irsl Amendment) Act, 1951, as is discernible from die Parliamentary 
Debates, is to achieve the eonslilulionaJ objectives of social equality. Directive 
principles of Slate policy points out the way in which the Slate should achieve this 
goal. Part 111 of the Constitution also guarantees fundamental rights. Both arc 

] 9 I- Chamtm Kumar v. Union of India, ( 199?) 3 SCC 261 : 1997 SCC (L&S) 577 

20 See N.tl. Jeejeebhoy v. Assn. Collector, Thana Pronr. All! 1965 SC 1096 : (1965) 1 SCR 636 at 

/j pp, 6-18 11-6-19 A (Subba Rao, CJ. for the Court): specifically cited by Khannn, J. in 

Kesavatuwda IlharntP. SCC at pp. S22-23. para 1536. 

21 -Vie llasu. Shorter Constitution of India. J 3th fain. at p. 1651. 
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32 SUPREME COURT CASES (2007) 2 SCC 

Summary oT Arguments 

' li. Mi' Goolam K. Vuhanvali, Solicitor General or India, Tor the Union or India (enntd.) 

! important, The directive principles of State policy represent a dynamic move towards 

a certain objective. 'Hie fundamental rights appears to be static. Belli arc 

1 fundamental and constitute the core. However, it is conceivable that dynamic 

movement and static influences collide. Therefore, a legislature must have the power 
to bring about the broader social equality even if it be at the expense of particular 
individual freedoms. Otherwise, the Stale fails lo do wliai it has been commanded to 
do by this Constitution. This does not mean dial the Constitution is changed; in fact it 
is made stronger, 'lhis merely gives effect to llic real intentions of the framers of the b 

; Constitution, and to die wording of die Constitution. 

| Interaction between Article 31-A and Article 31-11 

2. 'llic expression, "without prejudice to die generality of die provisions 
contained in Article 31-A" in Article 31-B, indicates that the Acts and regulations 

; specified in (lie Ninth Schedule would have the immunity even if they did not attract 

Article 31-A of the Constitution. If every Acl in the Ninth Schedule would be c 
covered by Article 31-A, this article would become redundant. Article 31-B is not 
governed by Article 31-A. See N.B. Jeejeehhoy v. Asxtt. Collector, Thana /■’run/- 0 , (5 
Judges); State of Bihar v. Kameslnvar Singh- 2 (5 judges); Kesavananda Bharati v. 
State of Kerala ' (13 Judges). (Paras 463.608, 74243, 1062, 1211. 1332. 1536, 1782. 
1851. 1992,2136) 

3. There are significant dissimilarities in the device or mechanism created by 
Articles 31-A and 31-B. Article 31-A enables the passing of laws of llic description 9 
mentioned in clauses (a) to (e), in violation of the guarantees afforded by Articles 14 
and 19. Parliament is not required, in the exercise of its constituent power or 
otherwise, to undertake an examination of the laws which are lo receive the 
protection of Article 31-A. In oilier words, when a competent legislature passes a law 
within the purview of clauses ( a ) to (e), it automatically receives the protection of 
Article 31-A. with the result that the law cannot he challenged on the ground of its 
violation of Articles 14 and 19. Insofar as Article 31-B is concerned, it does not 
define the category of laws which arc to receive its protection, and secondly, going 
little further Ilian Article 31-A, it affords protection to Schedule laws against all the 
provisions of Part Hi of the Constitution. No Acl can be placed in the Ninth Schedule 
except by Parliament and since the Ninth Schedule is a part of the Constitution, no 
additions or alterations can be made therein without complying with the restrictive 
provisions governing amendments lo the Constitution. Thus, Article 31-B read with / 
the Ninth Schedule provides what is generally described as, a protective umbrella to 
all Acts which arc included in the Schedule, no matter of what character, kind or 

’ category they may be. Pulling it briefly, whereas Article 31-A protects laws of a 

defined category. Article 31-B empowers Parliament to include in the Ninth Schedule 
such laws as it considers fit and proper to include therein. Sec Wanton Rao v. Union 
of lrnlhfi (5 Judges). 

4. There is no warrant or justification in restricting the laws to be protected by 9 
Article 31-11 to only the laws saved by Article 31-A. In this regard, see the holding of 
this llon'ble Court in Woman Rao v. Union of India 6 (5 Judges), SCC at p. 396 
through the learned Chief Justice Ciiandrachud (for himself, Tulzapurkar and Sen, 

i JJ.). Attention is invited also lo llic judgment of this Jloifble Court in Godavari 

Sugar Mills v. S.B. Ramble 23 (3 Judges). SCC at p. 706 (per Ktianna, J.) 

h 

22 AIR 1952 SC 252 : 1952 SCR 889 

23 (1975) 1 SCC 696 

j 
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I.R. COl-l-IlO v. STATE OFT.N. 33 

Summary rtf Arguments 

II. Mr Goolum K. Vnhanvati, Solicitor General of India, for (he Union of India (could.) 

' Article 31-B as a validating and curing provision 

5. Il is well settled tlial a validaiing statute can render a judgment of lire court 
ineffective. ]i is also well settled that a validating statute has to remove the basis on 
which the judgment was rendered. {See Erithvi Cotton Mills V. Broach Borough 
Municipality 2,1 (5 Judges), SCC at pam 4], Il is respectfully submitted that Article 
31-H is a constitutional mechanism for validating .statutes which have been struck 
down on the ground of violation of Part III of the Constitution. Sec Sasanka Sekhar 
Maity v. Union of India 25 (5 Judges). 

6. When a statute is included in the Ninth Schedule, the vice or the defect of 
iincoiistiiuiionaliiy of the legislation on the ground of infringement of fundamental 
rights is cured. Article 31-B itself acts as a deeming validating provision. It is 
submitted that there is no necessity of a separate validaiing Aci taking away the basis 
of the judgment before the Act is put in the Ninth Schedule. The very factum of 
inclusion in the Ninth Schedule of the Act cures die Act of the defeci/basis which is 
pointed out in the judgment holding the legislation to be unconstitutional. In this 
context, the words "shall be deemed to be void or ever to have become void” are 
relevant and significant. 

7. It is submitted that a legislation which has been struck down ott the ground of 
violaliou of fundamental rights is cured c>f the defect/vice by its inclusion in the 
Ninth Schedule by a deeming fiction as if Pint III of die Constitution was never 
available as a challenge to such statute. Article 31-B creates a sphere whereby 
legislation or regulation provided in the Nindi Schedule would not attract the 
application of Part III of the Constitution. 

8. 'lliis llon’ble Court in Brag Ice <£ Oil Mills v. Union of India 26 (7 Judges) 
through Cliandrachud, J. (for himself, Bhagwati, Fazal Ali, Shinghnl and Jaswanl 
Singh, JJ.) held that when an enactment is challenged on the ground of violation of 
fundamental rights, and ihe defence of the Stale is that the legislation is included in 
llic Ninth Schedule, die narrow question to which one must address oneself is 
whcdicr the impugned law is specified in that Schedule. If it is, the provisions of 
Article 31-B would be attracted and die challenge has to fail widmtu any further 
inquiry. See also Standard Chartered Bank v. Directorate of Enforcement- 1 (3 
Judges), SCC paras 17 & 18. 

Amending power and Article 31-B 

9. This llon’ble Court in Gulak Nath v. State of Punjab 1 (11 Judges) through 
Bachawal, J. held as under: 

“Article 31-B retrospectively validated die Acts mentioned in die Ninth 
Schedule notwithstanding any judgment, decree or order of any court though 
diey lake away or abridge the rights conferred by Part III. It is said dial the Acts 
;ire stillborn and cannot be validated. But by force of Article 31-B die Acts are 
deemed never to have become void and must be regarded as valid from tlicir 
inception. The power to amend the Constitution carries with it the power to 
make a retrospective amendment. It is said that Article 31-B amends Article 141 


2-1 (1969) 2 MX" 283 ; (1970) 1 SCR 3SK 

25 (1980) l SCC 716 

26 (1978) 3 SCO 159 

27 <2(X)6) I SCC 278 : (2006) 2 SCC <Cii) 221 


h 
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34 SUPREME COURT CASHS (2007) 2 SCC 

Summary of Arguments 

n. Mr Goolum K. Vahanvali, Solicitor General of India, for (he Union of India (could) 

at it alters the law declared by this Court on the validity of the Acts. This 
argument is baseless. As the Constitution is amended retrospectively, the basis 
upon which the judgments of this Court were pronounced no longer exists, and 
the law declared by this Court can have no application. It is said that Article Ji¬ 
ll is a law with respect to land and other matters within the competence of the 
State legislature, and Parliament has no power to enact such a law. 'Ilic 
argument is based on a misconception. Parliament has not passed any of the Acts 
mentioned in the Ninth Schedule. Article 31-B removed die constitutional baron b 
ilic milking of the Acts. Only Parliament could remove the bar by the 
Constitution amendment, ft has done so by Article 31-B. Parliament could 
amend each article in Part II! separately and provide that the Acts would be 
protected from attack under each article. Instead of amending each article 
separately, Parliament has by Article 31-B made a comprehensive amendment of 
all the articles by providing that the Acts shall not be deemed to be void on the 
ground that they are inconsistent with any of litem. The Acts as they stood on the 
date of the Constitution amendments are validated. By the last part ofArticle Ji¬ 
ll the competent legislatures will continue to rerain the power to repeal or 
amend the Acts . The subsequent repeals and amendments are not validated. If in 
future the competent legislature passes a repealing or amending Act which is 
inconsistent with Pan III it will be void." (emphiisis supplied) 

'ITiis principle of law laid down by Bachnwat, J. holds good till now. ITiis principle d 
has never been overruled. 

Mere infringement of a fundamental right may not violate the basic structure 

10. The core issue which arises for consideration is die nature of the challenge 
available to test the validity of constitutional amendments, inserting and milking 
additional entries in the Ninth Schedule. It is submitted that this Hon’ble Court in 
Kesavaitandu Hharati case'* held by a majority that the power to amend the e 
Constitution has an inherent limitation i.c. it cannot amend, alter or destroy the basic 
structure of the Constitution. Therefore, an amendment to the Constitution cannot be 
done when the amendment violates the basic structure of die Constitution. "Ibis is tin 
inherent limitation of die powers provided under Article 368 of the Constitution. 

11. it is submitted that when a constitutional amendment Act inserts a legislation 
into die Ninth Schedule, die Act which is inserted by the Constitution Amendment / 
Act still remains tin ordinary legislation and does not partake die character of a 
constitutional provision. tViadicw, I. in Indira Gandhi Nehru case 1 , (SCC pain 338) 
considered the effect of inserting a legislation into die Ninth Schedule. 

12. 'Hie question which then arises is the limits of judicial review while testing a 
constitutional amendment inserting an act in the Niudt Schedule. It is submitted that 
by virtue of the law laid down in Kesavananda Bharoti case* die constitutional 
amendment would be ultra vires the amending power conferred by Article 368, if it y 
comprehends within it the damaging or destruction of die basic structure. Therefore. 

a constitutional amendment which incorporates a legislation in the Ninth Schedule 
has to be tested tin die ground whether it violates the basic structure of the 
Constitution. In die event, the constitutional amendment Act incorporates an Act 
which violates die basic structure dieu such an amendment would be ultra vires the 
powers provided by Article 368 and therefore invalid and the protection provided h 
under Article 31-D would not be available. 
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Summary of Arguments 

II. Mr Cootain K. Vabanvatf, Solicitor General of India, Tor the Union of India (could.) 

a 13- 'Hie question which then arises is what is the test of judicial review of such 

legislation inserted in the Ninth Schedule. It is respectfully submitted that challenge 
to such a legislation incoiporated by a constitutional amendment in the Ninth 
Schedule on the ground of basic structure is limited to the extent that the 
fundamental rights which die legislation takes away, damages or destroys the basic 
structure of the Constitution. It is therefore submitted that the correct approach 
while testing a legislation incorporated in the Ninth Schedule on the ground of basic 
b structure was formulated by Mathew, J. in Indira Gandhi Nehru case 7 , (SCC 
para 358) 

"The utmost that can be said is as 1 indicated, that even after putting them in 
the Ninth Schedule their provisions would be open to challenge on the ground 
dial they took away or abrogated all or any of the fundamental rights ;uid 
therefore damaged or destroyed the basic structure if the fundamental rights or 
right taken away or abrogated constitutes a basic structure." 

It is submitted dial an Act which is inserted in the Ninth Schedule cannot be tested 
on the broad parameters of basic structure doctrine except as indicated above. 

14. There is a vital difference between the invalidation of legislation because of 
infringement of Article 14 of the Constitution and invalidation of a constitutional 
amendment on account of the total destruction or annihilation of the concept of 
equality, which would form part of the basic feature. It is therefore .submitted that 

d mere curtailment of a fundamental right might not offend the basic structure of the 
Constitution. Ill this regard, see Ilhim Singhji v. Union of India 2 * (5 Judges). Sec also 
H.S. Garg v. State ofU.P. 29 (2 Judges). 

Judicial review and basic structure 

15. Though in L Chandra Kumar v. Union of India 19 (7 Judges) this llon'blc 
Court concluded that, 

6 “It appears dial this Court has always considered the power of judicial 

review vested in the High Courts and in this Court, under Article 226 and Article 
32 respectively, enabling legislative action to be subjected to the scrutiny of 
superior courts to be integral to onr constitutional scheme; (lie fact remains that 
under the Constitution itself there arc several articles which exclude judicial 
review." 

f |See for instance. Article 33, Article 74(2), Article 103(1). Article 105(2). Article 
122, Article 136(2). Article 163(3), Article 194(2), Article 212. Article 262(2). 
Article 329-A and Article 363.J 

16. It is also necessary to note that there is a distinction between total exclusion 
of judicial review and a validation of an Act which lias been struck down on the 
principles applicable to ordinary legislation, namely, violation of Pail III of the 
Constitution or legislative competence. Sec die observations of Ray, C.J. in Indira 

9 Nehru Gandhi v. Kaj Narain 1 (5 Judges), SCC para 138: 

17. lhe fact dial Article 31-A and Article 3I-C which provide for protection 
from lhe challenge to Articles 14 and 19, have been upheld so dial this does not 
amount to an exclusion of judicial review. 

18. This apart, though the judgment in Indira Gandhi case 7 has been extensively 
quoted in /_ Chandra Kumar 15 the conclusion drawn therein namely dial judicial 

h 

28 (1981) 1 SCC 166 

29 (2006)6 SCC -130 : 2006 SCC (IAS) 1388 
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Summary of Arguments 

II. Mr Goolam K. Yahanvad, Solicitor General of India, for the Union of India (could.) 

review of election disputes is not a compulsion and this is part of a constitutional 
scheme, lias not been doubted. 

19. It is well settled that judicial review of statutes, which arc afforded the 
protection under Article 31-B, is not completely barred. The only area where such 
Acts gel immunity is from the mere infraction of rights guaranteed under Part II! of 
the Constitution. One of the areas where judicial review can be exercised relates to 
compliance with the form and procedure and requirements prescribed by Article 368. 

20. 'iltc oilier recognised area where Acts under the Ninth Schedule can he ^ 
judicially reviewed is ill relation to the question of legislative competence. .See Slate 
of Bihar v. Kameslnvar Singli 12 (5 Judges). 

21. Judicial review or Acts falling under the Ninth Schedule is also peimissible 
in a case where an Act which is pul in the Ninih Schedule is amended, Ihcn the 
amended provision can be judicially reviewed on the touchstone of Article 13. ’!hc 
reason being that Article 31-B should be interpreted strictly. But even interpreting it c 
strictly, die only requirement which is laid down by Article 31-B is that the Act 
should be specified in die Nindi Schedule. Therefore, in the absence of die 
amendment being specified in the Ninth Schedule die amendment cannot be 
protected for infringement of the rights under Pari II! of the Constitution. See State 
of Maharashtra v. Madhavrao Dainodar Paiil 13 (7 Judges). This principle has been 
reiterated by this llon’blc Court in RamanUd Gttlcibchand Shah v. State of Gujarat 10 ^ 
{7 Judges) and in Sri Ham Rain Narain Media v. State of Bombay 31 (5 Judges). 

22. There is one more area where judicial review of Acts falling under the Ninth 
Schedule is permissible. After the law laid down by this llon’blc ('ourI in 
Kesavananda Bharat i 1 the Acts which are inserted in the Ninth Schedule could be 
judicially reviewed if they violate the basic structure of the Constitution as stated 
hereinabove. This principle was laid down by this llon’blc Court in Woman Kuo v. 
Union of India 6 (5 Judges). Chandracliud, C.J. (for himself and Krishna Iyer, e 
Tulzapurkar am! A.P. Sen, Si.) held as under: 

■"finis, insofar as the validity of Article 31-B read with the Ninth Schedule 
is concerned, we hold that all Acts and regulations included in the Ninth 
Schedule prior to 24-4-1973 will receive die full protection of Article 31-13. 
‘lhose laws and regulations will not be open to challenge on the ground that they 
are inconsistent with or take away or abridge any of the rights conferred by any f 
of the provisions of Part 111 of the Constitution. Acts and regulations, which arc 
or will be included in die Ninth Schedule on or after 24-4-1973 will not receive 
die protection of Article 31-B for the plain reason that in die face of die 
judgment in Kesavananda BharatU there was no justification for making 
additions to the Ninth Schedule with a view to conferring a blanket protection on 
the laws included therein. Ilie various constitutional amendments, by which 
additions were made to the Ninth Schedule on or after 24-4-1973, will be valid 9 
only if they do not damage or destroy die basic structure of the Constitution.” 

This test has been accepted by Bhugwati, J. (SCC para 64) in his partly dissenting 
opinion. 'litis lest has also been applied in various cases such as Minerva Mills Ud. v. 
Union of India 1 (5 Judges) as well as Bhim Singhji v. Union of India 2 * (5 Judges), It 
is submitted that there is no inconsistencies in the law laid down by this Ilon’ble 


30 AIR 1969 SC 168 : (1969) 1 SCR 42 

31 AIR 1959 SC 159 ; 1959 Supp (1) SCR 489 
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Summary <>r Arguments 

II. Mr Goolam 1C. Vahanvatl, Solicitor General of India, for the Union of India (caiitJ.) 

(,'onrl in Woman Rao^ nnd the test laid down by this llon'blc Court in the said case 
has been accepted in Minerva Mills case 9 as svell as tthini Singhji case- & . This test 
has also been applied in Attorney General for India v. Amrarlal Prajivandas*~ (9 
Judges). 

23. ll is submitted that the lest for judicially reviewing the Acts cannot be on the 
basis of mere infringement of die rights guaranteed under Part III of ihe Constitution 
or ihe broad doctrine of btisic structure of the Constitution, 'ihe correct lest has to be 

^ dial the Acts which are included in the Ninth Schedule can only be judicially 
reviewed only if they damage or destroy Mint part of the fundamental rights which 
forms a part of the basic structure. Any oilier view would make Article 31-B of the 
Constitution otiose and redundant. 

24. Ihe petitioners have proceeded on the basis of certain assumptions with 
reference to Article 31-B which need to be noticed nnd highlighted in the forefront: 

c (A) It has been submitted that Articles 31-A and 31-B arc part of a common 

scheme. In this regard, reliance has been placed on the judgment of Bhagwali, J. 
in Minerva Mills v. Union of India y (SCC parti 91) in which it is stilled that the 
Ninth Schedule of Article 31-B was not intended to include laws other than 
those covered by Article 31-A and that Articles 31-A and 31-B were intended to 
serve the same purpose of protecting the legislation falling within a certain 
0 category. 

(/J) It has been submitted that the scope and validity of Article 31-B must be 
judged having regard to the situation subsisting after ihe judgment in 
Kesavananda liharati v. State of Kerala -l and die introduction of the concept of 
basic structure and the basic features of the Constitution implying that Article 
31-B and the Ninth Schedule did not fall for consideration in this judgment. 

25. It is respect fully submitted that the first assumption is erroneous in law. It 
e ignores that die approach of Bhagwali, J. is in fact contrary to what judges in 

Kesavananda liharati case have expressly held. As set out hereinafter, the learned 
Judges ill Kesavananda liharati ■* expressly negatived die arguments of Mr Palkhivala 
widi regard to the interaction between Articles 31-A and 31-B and this is contrary to 
die approach of Bhagwali, J. in Minerva Mills'*. 

26. It is submitted dial die second assumption is equally fallacious in law since it 
f ignores the observations of the Judges made in relation to Article 31-B and the 

Twenty-ninth Amendment in Kesavananda liharati case'*. It will be demonstrated 
dial all the Judges were fully alive to die consequences of die introduction of the 
basic structure doctrine, and responded to it. 

Are fundamental rights unamendabie? 

27-‘Ihe submission of the petitioners that fundamental rights cannot be amended 
g at all is not correct. None of the Judges who constituted the majority in Kesavananda 
liharati in relation to the basic structure doctrine have so stated. 

Are all fundamental rights pari of the basic structure? 

28. 'litis leads to the next issue, namely, whether all fundamental rights are purl 
of die essential feature or basic structure of die Constitution. 'Ihe answer to this must 
be in die negative, lhc effect of overruling the law laid down in Golak Nath case* in 
ft Kesavananda liharati case 4 is that fundamental rights can be amended. If 


32 (1991) 5 SCO 5-1 : 199-1 SCC (Cri) 1325 
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Summary of Arguments 

II. IVJr Goolam IC. Vahanvall, Solicitor General of India, for the Union of India (could.) 

fundamental rights can be amended, fundamental rights cannot be said to be part of 
the basic structure, unless the nature of the amendment is such as which essentially 
destroys the nature ;uid character of die Constitution. This depends on the nature of 
the right sought to be amended and the extent to which it is sought to be amended. 

29. It is submitted that a fundamental right may not be an essential feature or 
basic structure or die Constitution. This has been recognised in Kcsavananda Bharaii 
case 4 . In dial case, the majority held that subject to the retention of the basic 
structure or framework of the Constitution, die power of amendment is plenary and b 
includes within itself the power to amend various articles of die Constitution, 
including those relating to fundamental rights as well its those which may be said to 
relate to essential feature. No part of a fundamental right can claim immunity from 
die amendatory process by being described as the essence or core of that right. 

311. It is also submitted that it particular fundamental right may not be a basic 
failure of the Constitution, for example, Article 19(1)(/) as well as Article 31 of the 
Constitution was deleted from Part 111 of die Constitution by die Constitution (Forty- 
fourth Amendment) Act, 1948. Sec Raghunathrao Ganparrao v. Union of India 33 (5 
Judges), Indira Nehru Gaiulhi v. Raj Narnia 1 (.5 Judges) dirough Ray, C.J. (SCC at 
paras 53-54), Khnniia, J. (at para 251), Mathew, J. (at pants 328-30 & 334) 

31. In this connection it is also important to note that all the Judges upheld die 
validity of the Twenty-fourth Amendment Act [which inserted Article 13(4) and 
Article 368(3)|. 'Hie cfTcel of the said amendments is dial the restriction under d 
Article 13(2) was inapplicable to constitutional amendment. See Sikri, C.J. (paras 
395-96). Shelal & Grover, JJ. (pant 583), llcgdc & Muklicrjca, JJ. (paras 673 & 678), 
Ray, J. (para 1064), Jaganmohan Reddy, J. (para 1162), Palckar, J. [paras 1318, 
1333(3)1, Khaiuia, J. (para 1510), Mathew, J. (para 1716), Beg, J. (para 1851). 
Dwivcdi, J. (paras 1955, 1958), Chandraclntd. J. (pants 2109. 2110). 

Is judicial review a pari of basic structure? 

32. It is really not necessary to consider whether judicial review is a part of the 
basic fcttlurc of die Constitution. In the present case, there is no total exclusion of 
judicial review. The Acts placed in the Ninth .Schedule can be reviewed on the 
touchstone of whether dtcy destroy the essential features of lire Constitution. 

33. U is submitted dial die lest for judicially reviewing the Acts cannot be on the 
basis of mere infringement of the rights guaranteed under Part 111 of the Constitution. 
'Hie correct test lias to be dial lltc Acts which are included in llic Ninth Schedule if ^ 
dtcy damage or destiny that part of the fundamental rights which form a part of the 
basic structure. 

34. it is well settled that judicial review of statutes, which arc afforded the 
protection under Article 31-B, is not completely baned. The only area where such 
Acts get immunity is from die mere infraction of rights guaranteed under Pari III of 
die Constitution. Another area where judicial review can be exercised relates to g 
compliance with the form and procedure and requirements prescribed by Article 368. 

35. Further, die question of legislative competence is always open. See State of 
Bihar v. Kameshwar Singh— (5 Judges). 

36. The amendments made to an Act specified in the Ninth Schedule is also 
amenable to judicial review. Judicial review of Acts falling under the Ninth Schedule 
is permissible in a case where an Act which is pul in the Ninth Schedule is amended. 


33 199-1 Sapp (1) SCC 191 
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Summitry of Arguments 

II. Mr Goolsim IC. Vahanvuti, Solicitor General of India, for the Union of India (contd.) 


a 


b 


c 


d 


e 
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The amended provision can be judicially reviewed on the touchstone of Article 13. 
The reason being that Article 31-B should be interpreted strictly, 'llic only 
requirement which is laid down by Article 31-B is (lint the Act should be specified in 
the Ninth Schedule, ‘llicrefore, in the absence of the amendment being specified in 
the Ninth Schedule the amendment cannot bo protected for infringement of the rights 
under Ban 111 of lire Constitution. See Slate of Maharashtra v. Madhavrao Damodar 
PaliI 13 (7 Judges). Hi is principle has been reiterated by this Ilon'blc Court in 
RomaniaI Gulabchand Shah v. State of Gujarat 30 (7 Judges) and in Sri Ram Ram 
Narain Mcdlii v. State of Bombay 3 * (5 Judges). 

37. In connection with the aspect of exclusion of judicial review, the extracts 
from (lie judgment of Khanna, J. in Kesavananda Bharati case ** (SCC para 1533) are 
very relevant. 

3S. "lire reliance placed by the petitioners in the judgment of this I lon'blc Court 
in Z_ Chandra Kumar v. Union of India 19 (7 Judges) is misplaced. Though this 
Ilon'ble Court concluded that, 

“It appears that this Court has always considered the power of judicial 

review vested in the High Courts and in (his Court, under Article 226 and Article 

32 respectively, enabling legislative action to be subjected to the scrutiny of 

superior courts to be integral to our constitutional scheme;” 
the fact remains that under the Constitution itself there are several articles which 
exclude judicial review. [See for insiauce. Article 33, Article 74(2), Article 103(1), 
Article 105(2), Article 122, Article 136(2), Article 163(3), Article 194(2), Article 
212, Article 262(2), Article 329 (a) and Article 363.1 

39. There is a distinction between total exclusion of judicial review and a 
validation of an Act which has been struck down on the principles applicable to 
ordinary legislation, namely, violation of Part 111 of the Constitution or legislative 
competence. 

'Hie fact that Article 31-A ;md Article 31-C which provide protection to Acts 
from the challenge under Articles 14 and 19 hits been upheld would show that this 
docs not amount to an exclusion of judicial review. 

40. lliis apart, though the judgment in Indira Gandhi case 3 lias been extensively 
quoted in L. Chandra Kumar 19 llie conclusion drawn therein, namely, that judicial 
review of election disputes is not a compulsion and this is pari of a constitutional 
scheme, has not been doubled. 

Possibility of abuse is no ground to lest the validity of a provision 

41. It is well settled (hat possibility of abuse cannot be a ground to test the 
validity of a constitutional provision. Fear of perversion is no test of power. In 
Kesavananda Bltaratl 3 a majority of seven Judges held dial merely because wide 
powers were conferred, it would not render a constitutional power unconstitutional. 
What is the test to be applied to Article 31-B? 

42: 'Hie controversy with regard to the distinction between ordinary law and 
constitutional amendments is really irrelevant, 'llic distinction is valid anti the 
decisions from Indira Gandhi case‘ up to Kuldip Nayar v. Union of India case M 
represents the correct law. It has no application in testing the constitutional 
amendment placing the Acts in the Ninth Schedule. There is no manner of doubt that: 


3‘1 (2006)7 .SCX: ] 
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Summary or Arguments 

II. Mr (inolam K. Vahanvali, Solicitor General of India, for the Union of India (amid.) 

( A ) In Kesavananda liharati case* Sikri, C.J. Ipara 475(/r)], Slide! <Sc _ 
Grover, JJ. |pmas 607, 608(7)], Hegde Sc Mnkhetjea, JJ. [paras 742. 744(8)] and 
Jaganmohan Reddy, J. [paras 1211, 1212(4) j all clearly held that the Acts placed 
in the Ninth Schedule and the provisions thereof have U) be subjected to the 
basic structure lest. 

(/J) Chnudmclntd, C.J. in Waman Rao care 5,6 followed the path laid down 
by 6 Judges in Kesavananda llharati* without quoting from their conclusions 
and without attempting to reconcile their views with die subsequent ^ 
development in die law regarding die distinction between ordinary legislations 
and constitutional amendments. 

43. Therefore, a constitutional amendment which incorporates a legislation in 
the Ninth .Schedule has to be tested on the ground whether such legislation or its 
provisions violate the basic structure of the Constitution. In the event, the 
constitutional amendment Act incorporates an Act which violates the basic structure e 
then such an amendment would be ultra vires the powers provided by Article 368 and 
therefore invalid and die protection provided under Article 31-B would not be 
available. 

44. It is respectfully submitted dial challenge to such a legislation incorporated 
by a constitutional amendment in the Ninth Schedule on the ground of basic structure 

is limited to die extent dial the fundamental rights which die legislation lakes away, ^ 
damages or destroys the basic structure or die Constitution. It is therefore submitted 
that the correct approach while testing a legislation incorporated in the Ninth 
Schedule on the ground of basic structure was formulated by Mathew, J. in Indira 
Gandhi Nehru case 1 (SCC pant 358): 

"35< S’. The utmost that can be said is as 1 indicated, that even after putting 
litem in ihe Ninth Schedule dteir provisions would be open to challenge on the 
ground that diey took away or abrogated all or any of the fundamental rights and e 
therefore damaged or destroyed die basic structure if the fundamental rights or 
right taken away or abrogated constitutes a basic structure." 

Is Article 31-11 a one-time exercise? 

45. 'lliere is no substance in the argument dial Article 31-B is “a one-time 
exercise". Article 31-B protects Acts and regulations specified in die Ninth Schedule, 
’lliere is no prohibition that Acts and regulations cannot be included/speeifted in die f 
Nindt Schedule later. ’Hie power to amend the Ninth Schedule flows from the power 

to amend the Constitution from Article 368. This is die only way in which Article 
31-B, the Ninth Schedule and Article 368 can be read together. There arc several 
provisions in die Constitution which contain similar provisions. Under Article 1(2), 
die Stales and Territories of India shall be as specified in the first Schedule. 
Similarly, in Arlielc l(3)(b), die territory of India shall comprise inter alia of the 
Union Territories specified in the first Schedule. This docs not mean dial die first y 
Schedule cannot be changed. Similarly, languages ttre specified in the Highlit 
Schedule (see 344 & 351). The Highlit Schedule lias been amended from lime to time 
to include several other languages other dtitn diose which were there originally. 

46. ’litis apart, die provisions of Article 367 expressly provides that the General 
Clauses Act would apply for the purpose of the interpretation of the Constitution its it 
applies to the interpretation of an Act of die legislature. Therefore, Section 14 of die h 
General Clauses Act would clearly apply. 
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Summitry of Arguments 

II. Mr Goolam K. Vahnnvuti, Solicitor General of India, Tor the Union of India (could.) 

Constituent power 

47. (A) Hie argument is sought to he made with regitrd to constitutional 
amendment and constituent powers and it has been contended that constitutional 
amendment cannot interfere with the judicial power to enforce fundamental 
rights, 'litis submission is nol correct. In the first place. Article 368 itself 
provides that the power of amendment is in exercise of constituent power. 

5 (If) Secondly, Article 368 does not impose any restriction with regard to 

amendment of Part HI of the Constitution. In this connection, it is also 
important to note that the Twenty-fourth Amendment which inserted clause (4) 
in Article 13, and clause (3) in Article 368 has been upheld. The distinction 
between a law made in exercise of legislative power and a law made in exercise 
of a constituent power has been recognised in Sasanka Sekhar Maity v. Union of 

India 25 , SCC para 35. 
c 

Conclusion 

48. In Attorney General for India v. Amratlal Prajivandas 12 (9 Judges) Jccvnn 

Reddy, J. for die unanimous Court observed as follows: 

"20. Before entering upon discussion of the issues arising herein, it is 
necessary to make a few clarilicalory observations, lliough a challenge to the 
o' constitutional validity of 39di, 40di and 42nd Amendments to die Constitution 
was levelled in the writ petitions on the ground that the said Amendments— 
effected after the decision in Kesavananda Hharaii v. State of Kerala' 1 —infringe 
the basic structure of the Constitution, no serious attempt was made during the 
course of arguments to substantiate it. Il was generally argued that Article Id is 
one of the basic features of the Constitution and hence any constitutional 
amendment violative of Article 14 is equally violative of the basic structure. This 
e simplistic argument overlooks the raison d'etre of Article 31-B—at any rate, its 

continuance and relevance after Hharaii 4 —and of the 39tli and 40ih 
Amendments placing the said enactments in the Ninth Schedule. Acceptance of 
the petitioners' argument would mean that in case of post-Bharati '* 
constitutional amendments placing Acts in the Ninth Schedule, the protection of 
Article 3I-B would not be available against Article 14. Indeed, it was suggested 
f that Articles 21 and 19 also represent the basic features of the Constitution. If 

so, it would mean a further enervation of Article J/-/J. Be that ns it may, in the 
absence of any effort to substantiate the said challenge, we do not wish to 
express any opinion on die constitutional validity of the said Amendments. Wc 
lake them as they arc i.c. wc assume them to be good and valid. Wc must also 
say that no effort has also been made by the counsel to establish in what manner 

the said Amendment Acts violate Article 14." (emphasis supplied) 

i/ , 

49. It is submitted that the abovcquoled passage shows that the Bench: 

(0 dismissed as simplistic the argument of a violation of Article 14 being 
equally violative of die basic structure; 

(ii) recognised the raison d’etre of Article 31-B and its continuance and 
relevance after die judgment of Kesavananda Bharati case 4 ; 


.1 
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Summitry of Arguments 

II. MrGoolum K. Vahunvuti, Solicitor General of India, for the Union of India (could.) 

(Hi) repudiated the cotiteiilion that if Articles 21 and 19 also represented the 
basic features of the Constimtion llten it would lead to further enervation of 
Article 31-B. 

Further Submissions: Validity of Article 31-11 

50. In the first two days of opening arguments, the judgment in Kesavananda 

Bharati case* was not analysed. In the rejoinder the petitioners have made the 
following submissions with regard to Kesavananda Bharati case*: ^ 

(!) that the validity of Article 31-B was not in question in Kesavananda 
Bharati case*; 

(if) thill die question of considering die validity of a provision like Article 
31-B to validate Acts and the constitutionality thereof, was also not in issue 
before thirteen Judges in Kesavananda Bharati case*. 

51. It was therefore Tell necessary to take a .search of the papers and proceedings 

in Kesavananda Bharati case*. It is important to note that an application to urge C 
additional grounds and for amendment of Writ Petition No. 135 of 1972 was made 
by the petitioners in Kesavananda Bharati case* on 4-8-1972. "lliis application was 
allowed by an order dated 10-8-1972. This fact has been noted by Sikri, CJ. in his 
judgment at paras 6 and 7 and by Chandrachud, J. at para 2021. A certified copy of 
the application is annexed hereto and marked as Anucxure 1. 

52. It is l'cspccthilly submitted that the grounds taken in the said application d 
completely belie the submissions made on behalf of the petitioners that die validity 

of Article 31-B was never raised in Kesavananda Bharati case*. It is submitted that 
die grounds Ittketi in die aforesaid application with regard to die Twenty-ninth 
Amendment and die validity of Article 31-B completely negates die aforesaid 
argument on behalf of the petitioners. The relevant portion of die grounds are 
extracted hereunder: 

e 

“(.v.viii) THAT, in any event, die scheme of the Constitution does not confer 
any power on Parliament to have a permanent validating provision by virtue of 
Article 31-B and die Ninth Schedule to die Constitution by which from lime to 
time invalid Acts are automatically made valid and screened from judicial 
scrutiny by its insertion in the Ninth Schedule. 

Such a power is ultra vires the Constitution and, therefore the provisions of f 
Article 31-li and the Ninth Schedule to the Constitution are unconstitutional and 
void, being beyond the competence of Parliament. 

luilhennoie, in any event. Article 31-B was never enacted to be a 
permanent provision of validating invalid Acts passed by legislatures and was 
only intended to validate certain Acts and inserted in the Ninth Schedule when 
Article 31 -B was enacted. 

In any event, Parliament had no power to validate statutes by merely 
inserting them in the Ninth Schedule without amending the main provision of 
Article 31-1C 

53. Hie above ground shows dial the following was directly in issue: 

(0 Hiat the petitioners in Kesavananda Bharati case* had submitted "that 
die scheme of the Constitution docs not confer any power on Piirlinmcm to have h 
it permanent validating provision by virtue of Article 31-B and the Ninth 
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Summary or Arguments 

II. Mr Goolnm K. Vnhnnvail, Solicitor General of India, for (he Union of India (conrd.) 

g Schedule of the Constitution by which from time to time invalid Acts arc 

automatically made valid and screened from judicial scrutiny by its insertion in 
the Ninth Schedule". 

(it) 'lhal the petitioners had specifically contended that “such a power is 
ultra vires the Constitution and therefore the provisions of Article 31-B and the 
Ninth Schedule of the Constitution are unconstitutional and void, being beyond 
^ the competence of Parliament”. 

(w) That the further contention was that “furthermore, in any event. Article 
31-B was never enacted to be a permanent provision for validating invalid Acts 
passed by legislatures and was only intended to validate certain Acts inserted in 
the Ninth Schedule when Article 31-B was enacted”. 

(iv) ‘llial the petitioners finally contended dial in any event, Parliament had 
no power to validate statutes by merely inserting them in the Ninth Schedule 
without amending the main provisions of Article 31-B. 

54. 'Hie nature of the issues before thirteen Judges can also be seen from the 
propositions of law submilted by one of the pctilioncrs/intcrvcnors before thirteen 
Judges. A certified copy of the written submissions is annexed hereto as Antiexure 2. 
In the written submissions dated 28-10-1972 the following submissions were made: 

0 "Article 31-B does not confer power to add to the Schedule. This Court is 

invited to hold that Article 31-B was intended to protect only those Acts 
specified in the Schedule. Article 31-B should have been given a very restricted 
and narrow interpretation. If stick an interpretation is not given to the provisions 
of the Constitution, the legislatures can make a mockery of die Constitution, 
ringrafling of exceptions after exceptions to the articles of the Constitution 
which will eventually result in total emasculation of the Constitution cannot be 
e considered amendments of the Constitution. Abuses of the amending process is a 

fraud on the Constitution...” 

55. It is respectfully submitted dial all lhe above issues were llie subject-maticr 
before die thirteen Judges in Kesavananda Bharati case Only Sikri, C.J. upheld to 
some extent the above argument and held that lhe device of Article 31-B was bad 
insofar as it protects statutes even if they take away fundamental rights. 

^ 56. In this context, it is important to note dial though the ground relating to die 

validity of Article 31-B had been raised die argument regarding the validity of Article 
31-B was not pressed, llcgdc and Muklicrjca, JJ. and Chandrachud, J. in this regard 
held as under: 

llcgdc and Miikhcrjca, JJ. (para 738) 

“738. ’lhe learned counsel for the petitioners did not challenge the validity 
9 of Article 31-B. Its validity has been accepted in a number of cases decided by 
this Court.'' 

Chandrachud, J. (para 2136) 

“2136. 'lhe validity of Article 31-B has been accepted in a scries of 
decisions of this Court and I suppose it is loo late in the day to reopen that 
question, nor indeed did the learned counsel for the petitioner challenge the 
h validity of that article." 
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Summary of - Arguments 

II. Mr Goolnm E. Vahanvati, Solicitor General of India, for the Union of India (could.) 

57. Counsel for the petitioner did not urge this contention apparently 
recognising, as observed in para 1.7 hereinabove that "the validity had been accepted 
in a number of eases" as can be seen from the quotations set out hereinabove. 
Twelve out of the thirteen Judges proceeded on the basis dial it was loo late in the 
day to challenge the validity of Article 31-B having regard to the various decisions of 
the Supreme Court upholding Article 31-B. 

58. Further, the argument that a permanent validating provision like Article 31 -B 
was invalid was also specifically raised before the thirteen Judges in the amendment. ^ 
The fact that it was not argued makes no difference, 'lliis very same argument is now 
sought to be raised before your Lordships by saying that this argument was not raised 
before thirteen Judges—the basis of which is incorrect. A Nine-Judge Bench is, in 
effect, asked to reconsider an issue which was raised before a Bench of thirteen 
Judges and which was not pressed into service. 

59. It is submitted that die argument that Article 31 -B was never enacted to be a c 
permanent provision for validating invalid Acts passed by legislature and was only 
intended to validate certain Acts in llie Ninth Schedule when Article 31-B was 
inserted was sought to be urged by the counsel for the petitioner in Kesavananda 
Bharati case'* ill a slightly extended form by linking Article 31-B with Article 31-A 
and contending that it was limited to agrarian reform. This argument was expressly 
rejected, ’lliis has already been pointed out in the written submissions which had d 
been submitted on 1-11 -2006 in paras III and IV. 

60. It is therefore respectfully submitted that the exercise sought to be 
undertaken by the petitioners before a Bench of 9 Hoil’blc Judges is entirely 
impermissible as the issue of validity of Article 31-B is no longer res integra in view 
of Kesavananda Bharati case*. It is, therefore, too late in the day to reopen issues 
which are expressly concluded. 

61. It is also significant to note lliat in Sasanka Sekhar Matty case 25 decided on 
9-5-1980 (the same date on which die order in Woman Rao case s and in Minerva 
Mills case 5 was passed) a constitutional Bench of five Judges noted the application to 
urge additional grounds filed in Kesavananda Bharati case*. In para 33 of the said 
judgment, it has been noted that the challenge to the validity of the Constitution 
(Twenty-ninth Amendment) Act, was allowed to be raised ns an additional ground in ^ 
Kesavananda Bharati case 1 . (See Sasanka Sekhar Matty case 25 , SCC at p. 728.) 

The judgment in Bhini Singhji case’' 

62. 'llic petitioner's contention that a Constitution Bench of lliis Hon’blc Court 
in Bhim Singhji v. Union of India- 31 had not applied the test of “basic structure 
doctrine’’ while testing the validity of die provisions of the Urban Land (Ceiling and 
Regulation) Act. 1976 is completely incorrect. In that case, Chandrachud, C.J. (for g 
himself and Bhagwali. J.) upheld die various provisions of the Act except Section 
27(1) of die Act. ’Hie opinion of Chantlracluid, C.J. slated at para 7 that fuller 
reasons will follow later. Krishna Iyer, J. in his concurring opinion, also upheld llic 
validity of the various provisions of the Act except Seciion 27(1) of the Act. 
Subsequently, Chandra child, C.J. (speaking for himself and Bhagwali, J.) in the same 
case Bhim Singhji v. Union of Indict 35 held that ihey “fully agreed with llie reasons 

h 

35 (19S6) ‘I SCC 615 
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Summary of Arguments 

given by Krishna Iyer, J. in bis judgment”. It is therefore submitted that the majority 
g in Bliim Singly! case^AS did not strike down Section 21(1) on die basis of violation 
of a particulm' fundamental right like Article 14 of the Constitution. On die contrary, 
Krishna Iyer, J.’s opinion at para 20 clearly indicates dial die test which was applied 
was the basic structure doctrine rather Ilian the violation of a particular fundamental 
right. Il is therefore submitted that the contention of the petitioner that this Hon'ble 
Court struck down the provisions of the Act for abridging Article 14 in the 
aforementioned case is incorrect. 

III. Mr Soli J. Sorabjce, Senior Advocate, on behalf 
of the State of Tamil Nadu 

63. The inescapable inference and the legal position which emerges from die 
overruling of the decision in Golak Nath case 3 mid the ratio laid down by diis 
Hon’ble Court in Kesavanandu case* is that subject to the retention of the basic 
structure the plenary power of amendment reaches every part of the Constitution 
c including articles relating to fundamental rights [See Kesavanandu Bharati case' 1 . 
SCC at p. 824 (vii). | in short, fundamental rights are not unamendablc and they have 
been expressly held to be amendable. The theory of implied limitations on the 
amending power as far as fundamental rights are concerned was expressly negatived 
by the majority of the Judges in Kesavanandu cose* and what is more important also 
by Khaiina, J. in Kesavananda case' 1 . [See Kesavananda Bharati case Slielat and 
d Grover, JJ.„ paras 608(2)(a) and (7); Hegdc and Mukheijca, JJ., paras 744(2), (4) and 
(8); Ray, .1., paras 866-68, 1064; Jagnnmohan Reddy, J., paras 1094, 1212; I’alekar, 
J., pants 1279 and 1333(1); Khnniia, J. at paras 1421, 1464, 1465 and the conclusion 
in paras l537(/i/), (vii) and (uj; Mathew, J., paras 1784 and 1786; Beg, J., paras 
1851, 1857(1) and (2); Dwivedi, J., pant 1884; Cltandrachud, J., paras 2075. 2076 
and paras 2142(/TTj and (iv)]. 

q 64.1 ; ii[idamenlal rights do occupy an important place in our Constitution. But no 

fundamental right is expressly made tinamcndnbic as was attempted to be done in the 
Draft Constitution, see SCC para 1092 of Kesavananda'*. In some Constitutions 
fundamental rights arc inalienable. Tor example Article I of die German Constitution, 
Article 5 of ihe IJS Constitution (see Article 11 of the Japanese Constitution). The 
status and position of fundamental rights in our Constitution can be gauged by 
reference to Article 33. It is also extremely significant that Pari III of the Constitution 
1 is not one of the articles amendment to which requires ratification by tiic legislatures 
of not less than one-half of the Slates. In short, fundamental rights under our 
Constitution are not untouchable and sacrosanct. If fundamental rights were 
unaniendable then it could possibly be argued that Article 31-B is unconstitutional 
because il permils abrogation of unamendablc fundamental l ights. 

65. Il is a fallacy to regard that Article 31-B read with Ninth Schedule excludes 
g judicial review in the matter of violation of fundamental rights. The effect of Article 
31-B is to remove a fetter on tiic power of Parliament to pass a law in violation of 
fundamental rights. On account of Article 31-B, cause of action for violation of 
fundamental rigid is not available because the fetter placed by Part 111 on legislative 
power is removed and is non-existent. Non-availability of cause of action based on 
breach of fundamental right cannot be regarded as exclusion or ouster of judicial 
review. As a result of die operation of Article 31-B read with the Ninth Schedule, 
n occasion for exercise of judicial review does not arise (see Article 358). lint there is 
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Summary of Arguments 

III- Mr Soli J. Sorabjee, Senior Advocate, on hehnlfor the State orTamil Nadu (could.) 

no question of exclusion or ouster of judicial review. The two concepts arc different 
and have been confused in the .submissions of the petitioner. 

66 . Retrospective validation of a statute which was void at its inception either 

because of lack of legislative competence or because of violation of fundamental 
rights is perfectly permissible. See M.P.V. Sundararamier 36 , SCR at pp. 1438-41, 
1467-68, 1476, see also West Ramnad^, SCR at pp. 758, 762; Indira GandhO, SCC 
at p. 138 as per Ray. C.J. A fortiori the same can be effected by a constitutional 
validating and curative provision like Article 31 -D. & 

67. Neutralising a judgment or making ii ineffective by removing retrospectively 
the cause or basis which imparted unconstitulionnlity or invalidity to a statute is 
neither a trespass into a judicial field nor an usurpation of judicial power. liven in 
such cases judicial review is available to determine whether ( I ) the legislature has the 
requisite legislative competence or (2) whether the validation is effective or it has 
misfired. It is a fallacy to equate neutralisation of the effect of a judgment by means c 
of a validating mechanism will) nullification or defiance of a judgment. It is 
submitted that when a court declares a statuie unconstitutional it does not nullify the 
will of the people nor docs it encroach on Parliament's sovereignty. Likewise when a 
decision is neutralised by appropriate legislation or constitutional amendment or 
validation them is no question of defiance or disobedience of the judgment of the 
court. 

68 . Article 31-13 is a constitutional curative validating mechanism to remove the 
basis of the judgment which pronounced die legislation to be unconstitutional by 
retrospectively deeming that no Article in Part 111 was ever in existence and 
retrospectively curing the defect and removing the basis of the judgment, namely, the 
particular article in Part III. (See Jugunnaih 1 SCC at pp. 897-98 and 905; Padvi**, 
SCC at p. 619.) 

69. To elaborate, if die Act was struck down because of infraction of Article 19 e 
but Article 19 was not available because of lhc deeming fiction and retrospective 
operation ol Article 31-B. die very basis for sinking down the legislation has 
disappeared and the source or the cause which injected the infirmity of 
imcoiistilutiniuiluy has been fictionally removed by reason of the deeming provision 

in Article 3 I -15. Consequently, die legislation is cured of the defect, by the provisions 
of Article 31-B and the law was never unconstitutional because of the operation of j 
deeming fiction to which full elTect must be given without allowing the imagination 
to boggle (Amorim Sugars* 0 , SCC tit pp. 336-37, J.K. Cotton* 0 ). Validating and 
curative exercise by the legislature whereby the effect of the earlier judgment is 
neutralised or the same is rendered irrelevant and unenforceable cannot be called an 
impermissible legislative overruling of the judicial decision. (See Priilrvi Cotton 
Mills 1 '*, SCR at pp. 392-93; Indira Gandhi 1 , SCC at p. 138; Ujagar Prints**, SCC 

9 

36 M.P.V. Stindaniramier & Co. v. Stair ofA.P, AIR 1938 SC 468 : 1958 SCR 1422 

37 Htr.tr Itumnml litvclric Distribution Co. lid. v. State of Madras, AIR 1962 SC 1753 : (1963) 2 
SCR 747 

38 State of Maharashtra v. A/..S'. Padvi, (]978) 1 SCC 615 

39 Stale ofT.N. v. At varan Sugars Lid., (1997) 1 SCC 326 

40 J.K. Collon Sps. Jt IVvjj. Mills lid. v. Union of India. 1987 Supp SCC 350 : 1988 SCC flax) 26 

41 Ujagar Prims v. thiian of India, ( 1989) 3 SCC 488 : 1989 SCC flax) 469 
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III. Mr Soli .1. Sornbjcc, Senior Advocate, on behalf of the State of Tamil Nadu (could.) 

at p. 517. pam 65; Arooran Sugars SCC at p. 341; Bhubaneshwar Singh 42 , SCC 
paras 9-12; Meerut Development 42, , SCC at p. 469 and Vi render Singh Hoada 44 .) 

70. Article 31-B has stood die lest of lime and lias successfully weathered 
constitutional challenges. It is a part of our Constitution and was validly enacted by 
compliance with the requirements of Article 368. Article 31-B was enneted by the 
same people who enacted the Constitution and the chapter on fundamental rights 
sifter full deliberations. It w;ts not enacted by a motley conglomeration in order to 

^ deprive the people of fundamental rights. 

71. One of the reasons for putting an Act in die Ninth Schedule is to remove 
uncertainties about its validity arising out of forensic challenges, divided judicial 
pronouncements and to prevent lime consuming litigation which would impede the 
speedy and clfcctivc implementation of statute in question. (Sec Statement of 
Objects and Reasons, para 18 of Woman /too 6 , SCC at p. 382.) It is incredible but 

C true dial despite Article 31(4) which expressly protected zamindari land reform 
legislation the same was struck down by the Patna High Court in Kameshwar Singh 
v. State of Bihar' 2 ' on the ground of Article 14. This is an instance of the need to 
.avoid such invalidation of legislation by hyper active judges. 'Phc Alhthnbnd and 
Nagpur High Courts upheld the legislation. (Sec in this connection observations of 
Palanjali Sastri, J. extracted in Woman /too 6 , SCC at p. 383 and also paras 22, 23 at 
pp. 384-86.) There is no warrant to assume that the Acts arc put in the Nindi 
^ Schedule with llie sole purpose of preventing judicial scrutiny. Thai would be 
attributing mala Jide to Parliament which is not permissible. [Sec also observations 
of Khitnnii. J. in Kesavananda case 4 , SCC at p. 824, para (v/). 1 Another basic fallacy 
in die arguments of the petitioners is that Article 31-B read with the Ninth Schedule 
totally excludes or ousts judicial scrutiny. This Hon’blc Conn has laid down in a 
number of cases dial judicial scrutiny is available with respect to (a) legislative 
e competence of the Suite or Parliament which has enacted the statute, (h) whether the 
provisions of Article 368 have been complied with, and (c) whether an amendment 
has bccu made to die statute after the insertion of parent statute in which ease the 
amending statute will also have to meet the discipline and requirement of Article 
368. 1-Tirihcrtnore, judicial scrutiny will also be available whether («) the statute in 
question violates Article 286 of the Constitution or ( h ) is violative of Article 301 of 
die Constitution. Above all. judicial review and scrutiny is always available in respect 
^ of die basic condition which a constitutional amendment has to satisfy, namely, that 
it does not damage or is violative of the basic structure of die Constitution. 

72. It is inurgunblc and indeed unstatable that a constitutional provision Article 
31-B hits become otiose or redundant or it has outlived its utility. In other words that 
it has become obsolete. The history and operation of Article 31-B clearly militate 
against its obsolescence or its having fallen into desuetude. There is no warrant in 

g fact or in law for this submission. Occasions may well arise in the future to insert 
laws in the Ninth Schedule because of their possible challenge in courts, divergent 
judgments of the courts and the litnc and resources expended in time-consuming 


42 Bhubaneshwar Singh V. Union of India, (199 I) 6 SCC 77 
42 Meerut Development Authority v. .VoiJUr Singh. (1996) II SCC 462 

44 Vi render Singh Ilomla v. Stale of Banana, (2001) 12 SCC 588 : 2005 SCC (Li’S) 1044 

45 AIR 1951 Patna 91 (SB) 


I 








Ion li n 

True Prinf 


SCC OnLine Web Edition. Copyright © 2015 
Page 48 Thursday. July 9, 2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: http;//wv/w.scconline.com 
TniePrinP u source: Supreme Court Cases 


383 


48 SUPREME COURT CASKS (2007) 2 SCC 

Summary of Arguments 

III. Mr Soli .1. Sornbjcc, Senior Advocate, on behalf of the Stale of Tamil Nadu (contd.) 

litigation. (See Hindustan Aluminium Corpn.'* 0 , SCC at pp. 253-54, paras 65, 66 ; 

Krisltan Murgai' 11 , SCC at p. 263, para 51; Naruyan Shamrao Puranik ' ,8 , SCC at pp. 

! 529, 530; liharat l-'orge‘ v) , SCC at p. 445 and Cantonment Hoard* 0 , SCC at p. 461, 

para 16.) 

73. Power under Article 31-B can be exercised from time to lime by virtue of 

Section 14 of the General Clauses Act, 1897 read with Article 367 of the 

Constitution. (Sec Sampat Prakash v. State of J&K 51 , SCR at p. 375; Kpunt 

1 Sudhakarv. Govt, of A.P. 5 -) b 

74. The purpose, scope and effect of Article 31-B 

(a) ‘“Hie object of this article (Article 31-B) is to give blanket protection to 
die Acts and regulations specified in the Ninth Schedule and the provisions of 
those Acts and regulations against any challenge to those Acts, regulations or the 
provisions thcicof on the ground that they are inconsistent with or lake away or 
abridge any of the lights conferred by Part 111 of the Constitution. The result is c 
dull howsoever violative of the fundamental rights may be the provisions of an 
Act or regulation once the Act or regulation is specified in the Ninth Schedule it 
would not be liable to be struck down on that score. This immunity against the 
above challenge would be available notwithstanding any judgment, decree or 
tnder of any court or tribunal to the contrary." (emphasis supplied) 

Godavari Sugar Mills v. S.li. Kamble 23 . SCC at p. 706 ^ 

Article 31-B provides a protective umbrella to all Acts of whatever 
character. 

lb) Article 31-B is a constitutional device or mechanism for validating 
statutes which have been struck down on the ground that they infringe Pan HI of 
the Constitution. 

Jeejeebltay 20 , SCR at p. 648; Indira Gandhi v. Raj Narain 1 , per Ray e 
C.J.; Sasanka Sekhar Matty 25 , SCC at pp. 728-29 and Woman Rao°, SCC 
paras 45-46. 

(c) Article 31-B effects fictional validation by removing or curing the 
constitutional vice or defect by the express words of the deeming fiction. There 
is no requirement dial before placing the Act in the Ninth Schedule the defect 
should lie cured by a separate validating Act. 'lliis argument was expressly 
rejected in Uagaimath 1 -, SCC para 23). Article 31-B itself cures die defect ^ 
which lakes “place with retrospective operation from the dales on which the Acts 
were pul on the .statute-book'’. 

Article 31-B m substance and effect is a curative provision and by the very 
terms of Article 31-B and the Ninth Schedule it cures die defect, if any, in the 
various Acts mentioned in die said Schedule as regards any uncousiiiulionaliiy 
alleged on the ground of infringement of fundamental rights. Moreover by the g 

46 Stale of U.P. v, Hindustan Aluminium Corpn (1979) 3 SCC 229 

47 Superintendence Co. of India v. Kristian Murgai, (198 1) 2 SCC 246 

48 Stole of Malta mshtra v, N a ray an Shorn mo Puranik, (1982) 3 SCC 519 

49 Municipal Corpn. for City of Pune v. liharat I-brge Co, lid,, (1995) 3 SCC 434 

50 Cantonment Hoard v. M.P, SHJC, (1997) 9 SCC 450 ^ 

51 Sampat Prakash v, State ofJ&K, AIR 1970 SC J118 : ( 1969) 2 SCR 365 

52 WPs (Crl) Nds. 284-85 t>r 2005 
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express words of Article 31-B sucli curing of the defect takes “place with 
rclrospective operation from llie dales on which the Acts were pul on the statute- 
book”. (emphttsis supplied) (See Jagannath l3 , SCC ptira 23.) 

(d) In Stale of Maharashtra v. M.S. PadvP^ decided on 14-2-1978 i.c. after 
the decision in Kesavananda Bharati case 4 , legislation which was struck down 
by the Bombay High Court as unconstitutional, while the appeal against the 
judgment was pending in the Supreme Court, was placed in the Nintli Schedule, 
k A Bench of seven Judges by a unanimous judgment held ns follows: 

“The effect of the inclusion was that the West Khandesh Mchwassi 
1 -state (IVoprietary Rights Abolition, etc.) Regulation, 1961 was immunised 
from challenge on die ground dial it was inconsistent with or look away or 
abridged any of the rights conferred by Part Ill of the Constitution and 
lienee its constitutional validity could no longer be assailed oil the ground 
c thill it violated Article 19(1)(0. Article 31-B and the Ninth Schedule cured 

die delcci, if any, in the West Khandesh Mehwassi F.staie (Proprietary 
Rights Abolition, etc.) Regulation, 1961 as regards any unconslilulionnlity 
alleged on the ground of infringement of fundamental rights and by the 
express words of Article 31-B, such curing of the defect look place with 
rclrospective operation from die date on which diis Regulation was enacted 
by the Governor. This Regulaiion. even if inopernlive or void at the time 
® when it was issued by the Governor on account of infringement of Article 

19(l)(/) of die Cons ti tut ion, assumed full force and vigour from the date of 
its enactment by reason of its inclusion in the Ninth Schedule." (para 4) 

(emphasis supplied) 

(tr) The issue about the curative consequences resulting from the insertion of 
an Acl which has been struck down as uneonstiliiiional in die Nindi Schedule 
e has been authoritatively and categorically answered by two decisions of this 

llon'ble Court viz. Jagannaih 13 and /Wvi 1 *, both of which ate unanimous 
judgments of seven Judges. The law laid down in these two decisions is that the 
mere insertion of die legislation in the Ninth Schedule hits the effect of curing 
the infirmity or defect because the basis of the judgment, namely. Article 14 or 
19 or 31, as the case may be, on the basis of which legislation was declined 
unconstitutional, is removed retrospectively by the deeming clause in Article 
f 31-B and the noti-obslanle clause. 

llie binding nature of the law so declared about the scope and clfcci of 
Article 31-B is not in any manner affected save and except dial the curative 
consequence of Article 31-B will not extend to nor will it protect any legislation 
which damages the basic structure of Ihe Constitution. 

'llie Seven-Judge Bench decision in KadvP* which is after Kesavananda 
_ Bharati 4 , is binding and its ratio is not in any manner affected by the decision in 

Woman Kao 5 ' (l . Woman Racr^ is a Five-Judge Bench decision. It has not noticed 
Padvi - !R a Seven-Judge Bench decision, and to dial extent it is per incuriam. In 
any event Wanian Kao 5,6 cannot even remotely be said to have impliedly 
overruled FadvP*. 

75. It is submitted that once an Acl has been inserted in the Ninth Schedule the 
effect of Article 31-B is that the basis or the ground of invalidation, namely, violation 
h of a fundamental right no longer exists anil thus the basis of the judgment is removed 
or fundamentally nilered. 
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Summary of Arguments 

Eli. Mr Soli J. Sorabjee, Senior Advocate, on behalf of the State of Tamil Nadu (comJ.) 

It is submitted that Article 31-B itself operates its n deeming validating 
provision. It is submitted that there is no necessity of a separate validating Act taking 
away the basis of the judgment before die Act is put in the Ninth Schedule. The very 
factum of inclusion in the Ninth Schedule of the Act cures the Act of the defect by 
removing the basis which is pointed out in the judgment holding the legislation to be 
unconstitutional. In this context, the words "shall be deemed to be void or ever to 
have become void" tire significant and should be given full effect. 

76. The rationale of validating provisions in the wake of court judgments has ^ 
been emmeiated in the classic judgment of this flon'ble Court in Prilhvi Mills v. 
Brooch Municipality 2,1 (SCC para 4). 

77. The same principle was reiterated by another Constitution Bench decision in 
Ujagar Prims v. Union of India 41 (SCC at p. 517). These principles have been 
reiterated and the scope of deeming fiction has been explained by a recent 
Constitution Bench decision in State ofT.N. v. Arooran Sugars Ltd. 35 (SCC at pp. c 
336-37; 340-41, para 16). 

78. In the leading judgment of this Ilon’blc Court in West Ramnad Electric 
Distribution Co. ljd. v. State of Madras 37 , the specific contention was dial "die 
earlier Act of 1949 being dead and non-existent, die impugned notification 
contravened Article 31(1) and this contravention of a fundamental right cannot be 
cured by the legislature by passing a subsequent law and making it retrospective" 
(see SCR at p. 762). 'Hie said contention was expressly rejected in these words: "... 0 
if the legislature can validate actions taken under one class of void legislation, diem 

is no reason why it cannot exercise its legislative power to validate actions taken 
under the other class of void legislation. Wc arc, therefore, not prepared to accept Mr 
Nambiar’s contention dial where the contravention of fundamental rights is 
concerned, the legislature cannot pass a law retrospectively validating actions taken 
under n law which was void because it contravened fundamental rights" (see SCR at e 
p. 764). 

'Ibiis it is settled law that validating legislation can be passed prospectively, or 
retrospectively to remove the basis of die judgment. 

79. It is a misconception to consider such legislative exercises as a trespass or an 
encroachment on judicial powers. Hie aforesaid principles relating to validation of 
ordinary legislation apply a fortiori to Article 31-B which is a constitutional 
mechanism to remove die basis of die judgment which pronounced the legislation to f 
be unconstitutional by retrospectively deeming that no article in Part Ill was ever in 
existence and therefore die basis of the judgment, say violation of a particular article 

in Pint III, is displaced. To elaborate, if lilt Act was struck down because of 
infraction of Article 19 and Article 19 is no longer available because of retrospective 
operation of Article 31-B, die very basis for striking down the legislation lias 
disappeared, the source or the cause which injected the infirmity of 
unconstiUilionality hits been fictionally removed by reason of the deeming provision y 
in Article 31-B. Consequently, the legislation is cured of the defect by the provisions 
of Article 31-B and is no longer nor ever was unconstitutional. That is die result of 
the deeming fiction and full effect must be given to it without allowing the 
imagination to boggle. Validating and curative exercise by the legislature whereby 
die effect of the earlier judgment is neutralised or die same is rendered irrelevant and 
unenforceable cannot be called an impermissible legislative overruling of die judicial 
decision. 
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f 


9 


“In its anxiety to safeguard judicial power, it is unnecessary to be 

overzealous and conjure up incursion into the judicial preserve invalidating the 

valid law competently made.” 

[See Meerut Development Authority v. Satbir Singh**, SCC at p. 469 (c-d).] 

80. Attention is also invited to the observations of this llon’ble Court in 
Raglutnathi'ao Ganpatrao v. Union of India**: (SCC at p. 218, para 91) 

“'Hie Twenty-sixth Amendment itself was passed by Parliament to overcome 

lheefTcciof this judgment." 

81. It is a fallacy to equate neutralisation of the clTcci of a judgment by means of 
a validating mechanism with nullification or defiance of a judgment. It is submitted 
that when a court declares a statute unconstitutional it docs not nullify the will of (he 
people nor does it encroach on Parliament’s sovereignly. Likewise when it decision is 
neutralised by appropriate legislation or constitutional amendment or validation there 
is no question of defiance or disobedience of the judgment of the court. 

82. Constitutional amendments have been made in other jurisdictions which 
have a Bill of Rights and the role of law is respected to neutralise the effect of the 
judgment of the highest court of the land. lTie rationale is that the most 
straight forward way to respond to a Supreme Court decision with which there is 
disagreement, is to amend the Constitution. Indeed (hat is an effective ansvver to 
eiilics who tegard judicial review as undemocratic. (See Stone Seidman s 
Constitutional Law, 2nd lidn.. p. 72.) 

83. For example, in the United Stales there have been four or perhaps five 
occasions to override Supreme Court's decisions. (See Tribe's American 
Constitutional law, 2nd Edn., pp. 64-65, and in particular fn 10.) 

84. in England, Parliament has exercised the power to legalise past illegalities 
and to alter the law retrospectively, lliis power has been used by an executive with a 
secure majority in Parliament to reverse inconvenient decisions of an impartial 
judiciary, (emphasis added) (See Bradley's Constitutional and Administrative Law, 
]2ih Edn., p. 61.) 

85. In Australia, when a judgment of the l ull Court of the Supreme Court of 
Queensland was pending in appeal in lire High Court of Australia the validating 
legislation with a deeming provision was passed, lit view of the amending anti 
validating Act the High Court of Australia rescinded the special leave granted by it. 
The Privy Council upheld the judgment of the High Court of Australia. (See Western 
'transport v. Kropp**.) 

86 . h) Malaysia, a provision of the Federal Constitution was amended by adding 
a proviso, which was deemed to have retrospective effect from 27-8-1957. ’Ilic 
amendment was effected on 27-8-1976 after the High Court held in favour of the 
appellant on 21-3-1976. The Federal Court of Malaysia, in allowing die 
government’s appeal, held dial this proviso operated to validate the appellant’s 
dismissal. 

87. The Privy Council upheld die judgment of die Malaysian Federal Court in 
Zainal v. Malaysian Govt. Viscount Dillwrne ■ 54 . Reference is invited to the 
observations of the Privy Council at p. 245 between (/) & (/i). 


h 


53 1965AC9M :(19frl)3Wl.K 10S2 : (196*1) 3 AH 1:R 722 (PC) 

54 1980 AC 731 ;(I980)2WJ.R 136: (1979) 3 All HR 241 (PC) 
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52 SUPREME COURT CASES (2007) 2 SCC 

Summary of Arguments 

111. Mr Soli J. Sorabjce, Senior Advocate, on hchair or the State ofTamil Nadu (could.) 

S3. According to the majority decision in Kesavananda Bharati* a constitutional 
amendment can be di;iJlonged on the ground Ilial it damages llie basic structure of 
the Constitution and abrogates its essenlial features. However, in this connection it is 
submitted tbal each and every fundamental right is not an essential feature of die 
Constitution and the same can be amended. 

89. It is submitted dial the inevitable and inescapable consequence of overruling 
Golak Nailt 2 in Kesavananda Bharali case 4 is dint fundamental rights can be 
amended. If fundamental rights can be amended fundamental rights cannot be said to & 
be part of the basic structure. 

911. According to the majority judgment in Kesavananda Bharali* fundamental 
rights arc amendable and not unamendabic. The correct legal position has been set 
on! in Justice Khanna’s judgment in Kesavananda Bliaraii*, SCC para J537(vii). 

The position is further clarified in Indira Gandhi v. Raj N(train 1 . SCC at p. 114, 
para 251 and SCC at p. 1 16. C 

91. In any event it is submitted that right to properly lias been held not to be a 
part of the basic structure. See Kesavananda Bharali*. SCC para i537(Wi7); Indira 
Nehru Gandhi 1 . SCC at p. 116. Sec also Raghunathrao Gunpatrao v. Union of 
India 11 (SCC at p. 231. para 157): 

“The light to property even as a fundamental right was not a part of the 
basie structure." 

92. liquidity by itself is not pari of die basic structure. Sec Indira Nehru 
Gandhi 1 , SCC at p. 135. 

Outright negation of equality by placing a particular individual above the 
law and which also destroyed the basis of the rule ol' law was regarded as an 
essential feature of the Constitution by C'haiKlrcichud, J. in Indira Nehru Gandhi 
case 1 (SCC at pp. 257-58). (emphasis added) e 

93. There is a vital distinction between the invalidation of legislation because of 
infringement of Article 14 and invalidation of a constitutional amendment on account 
of violation of die essenlial feature of equality. 

l-'or example, (a) legislation struck down because of unlettered discretion to 
licensing authorities; ( h ) different procedures for acquisition; (c) excise exemption 
granted to certain manufacturing industries and not to others; and (d) eases of 
undcrinchisioii or overinchision. In the above illustrative cases, it is submitted that f 
even though Article 14 may be infringed there is no violation of die basic structure. 

94. It is submitted dial any and every infraction of Article 14 simplicitcr 
irrespective of its repercussions on other articles of Constitution cannot tantamount 
to the violation of die basic structure. 

For example, legislation which strikes at die root of die equality principle, which 
violates die essence of equality and which has its repercussions on other essential g 
features of the Constitution may not be protected by Article 31-B and die Nitidi 
Schedule because such legislation can be regarded as damaging die basic structure of 
the Constitution. For example, (a) legislation dial persons belonging to a particular 
community alone can occupy certain high ofiiees. Such legislation strikes at die 
essence of die equality which underlies the essential feature of the secularism; (h) bar 
of any civil or criminal proceedings against a particular individual or a class of 
persons in respect of malfeasance or criminal misconduct—-in such a case the h 
essential feature of rule of law is also damaged; anti (c) trial of criminal offences in 









True Print 


SCC OnLine Web Edition, Copyright© 2015 
Page 53 Thursday. July 9.2015 
Printed For Shyam Divan 

SCC OnLine Web Edition: httpJAvww.scconline.com 
TruePrint™ source: Supreme Court Cases 



Lit. COKUIO v. STATE OFT.N. 53 

Summary of Arguments 

HI. Mr Soli J. Sorabjee, Senior Advocate, on behalf of the State of Tamil Nadu (contil.) 

respect of some individuals alone by military tribunals in camera, this would be 
violative of Article 14 read with Article 21, and damage the basic structure. 

95. 'Hie decision in Bhim Singly?-* was reached after examining the provisions 
of the Act and reaching the conclusion that Section 27(1) of the Urban Land Ceiling 
Act was violative of the basic structure inter alia because it rati counter to the 
directive principles. See pp. 899 and 932-33 and hence was not protected by Article 
31-B. There was no occasion to consider Jagannath 13 nor Padv? s and the said 
decisions have not been noticed. Bhim Singhj? s ^ s is not an authority for the 
proposition that mere insertion or an Act which has been declared unconstitutional in 
the Ninth Schedule is itself unconstitutional. Bhim Singhji cose 28 recognises that 
there are shades and degrees of inequalities and is a complete answer to the 
petitioner's contention to die contrary. (Sec SCC para 20.) 

96. The observations in Bhim Singhji 28 relevant for the present case are at SCC 

c pp. 889-90. 

97. There is no total exclusion or complete ouster of judicial review on account 
of the insertion of an Act in the Ninth Schedule. Judicial review is available with 
regard to (a) compliance with the form and procedure and requirements prescribed 
by Article 368: ( b ) the question of legislative competence of the Union or the Stale 
which passed the Act, ns the case may be; (c) whether the Act inserted in the Ninth 

d Schedule violates the basic structure of the Constitution; and (d) if the legislature 
amends any of the provisions contained in the said Acts, die amended provisions 
would not receive the protection of Article 31-B and its validity may be liable to be 
examined oil merits. (See Slate of Bihar v. Kameshwar Singh--.) 

98. 'lire dice I of insertion of a piece of legislation in the Ninth Schedule is that 
"only a certain class of cases lias been excluded from die purview of Part ill and the 

e courts could no longer interfere, not because their powers were curtailed in any 
manner or to any extent, but because there would be no occasion hereafter for the 
exercise of their power in such eases". (See Sankari Prasad v. Union of India 1 , SCR 
aLp. 108.) 

99. In Sajjan Singh case 2 the specific contention w;is that the insertion of the Act 
in die Ninth Schedule “purports in .substance to set aside decisions of courts of 

I competent jurisdiction and therefore the same was unconstitutional”. That contention 
was negatived (see SCR at p. 945). The effect of Article 31-B rear! with Ninth 
Schedule is dial “certain area of cases in which the said powers could have been 
exercised had been wididrawn" [see SCR at p. 947(F)], 

100. 'llie impugned Act which is inseried in the Ninth Schedule as Item 80 was 
struck down on the ground that it did not have protection of Article 31-A. 
Consequently, die Act was in violation of the fundamental right of properly under 

9 Article 19(l)(/) and Article 31(2). 'Hie Act was not struck down on the ground of 
Article 14. 

101 . it is submitted dial the constitutionality of the very Himy-fourth 
Amendment by which die State Act in question was inserted in the Ninth Schedule 
has been upheld by the Constitution Bench of this Hon'ble Court in its decision in 
Sasanka Sekltar Maity 25 (SCC at pp. 721,728, paras 7 and 34). 

h It is significant that the judgment in Maity case 25 was pronounced on lire same 

dale as die judgment in Woman Rao case 5 (i.e. on 9-5-1980). 
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Summary of Arguments 

HI. Mr Soli .1. Sorabjcc, Senior Advocate, on behalf of the Slate ofTumil Nadu (could,) 

It is submitted that the constitutionality of the insertion of the 'lTiirty-fouith 
Amendment Act in die Ninth Schedule is no longer res Integra and is concluded by 
the decision in Maily case 25 . 

102. It is further submitted that die impugned legislation dealt with property 
rights. It was struck down on the ground dial the acquisition of the forests on the 
paniinii land was not protected by Article 31-A. Consequently, Article 31(2) was 
violated. 

103. After llie judgment, the Constitution (Twenty-fifth Amendment) Act b 
amended Article 31(2). The expression "amount” was substituted for die expression 
"compensation”. Thus the defect, if any, was cured. 

104. In any event impugned legislation call be sustained under Article 31-C as it 
is covered by Articles 39(b) and (c) of the Constitution, fn that event the question of 
considering the scope and effect of Article 31 -D docs not arise. 

105. It is respectfully submitted that the decisions of the Hon’ble Court which c 
have held die field and stood test of time should not be overruled unless compelling 
public interest is cogently established. Sec Ambikn Prasad Mishra v. State of U.P .. 
SCC p;ini 5, wherein die Hon’blc Court observed dint 

“it is fundamental that the nation’s Constitution is not kepi in constant 

uncertainty by judicial review every season because it paralyses, by perennial 

suspense, all legislative and administrative action on vital issues deterred by the 

brooding lineal of forensic blow up”. d 

106. Tliis judicial approach and dunking arc also reflected by Bhagwali, J. in 
Minerva Mills Ltd. v. Union of hidin' 2 (SCC para 90). 

107. In this connection attention is also invited to the observations in die 
judgment of this Ilon’bte Court in Rapa Ashok Hurra v. Ashok Hurra 56 (SCC at pp. 
408-410. pants 29-33). 

108. The petitioner's submission regarding "total exclusion” of judicial review e 
proceeds on a misconception that dicre is complete ouster of judicial review of an 
Act even on die touchstone of Pari III. On the contrary, judicial review is available 
even on the ground dial the Act lakes away fundamental rights guaranteed in Part Ill, 
provided dial die extent and nature of abrogation of the fundamental rights in 
question damages the basic structure of die Constitution. Any and every abrogation 

of a fundamental right is not immunised. It depends on the nature of die right, its 
place in the constitutional scheme and die impact of the abrogation or violation of ^ 
the fundamental right on other fundamental rights and the essential features of the 
Constitution, in a given case abrogation of a fundamental right by a statute placed in 
die Ninth Schedule may amount to damage or impairment of the basic structure and 
struck down as unconstitutional. In other words, judicial review is available even on 
the touchstone of rights mentioned in Part III, by application oT the basic structure 
test, f urther, it would only be the courts, in exercise of powers under Articles 226 
and 32 which would be competent to determine whcdier the impugned abrogation of ® 
fundamental rights is destructive of the basic structure of the Constitution. lienee 
dicre is iu> question of total ouster of judicial review. 

109. For example, a law nationalising alt newspapers can be successfully 
challenged on the ground of violation of the basic structure because free press is an 


55 (1980) 3 SCC 719 

56 (2002)4 SCC 388 
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Summary of Arguments 

III. Mr Soli J. Sorubjct!, Senior Advocate, on behalf of (he State of Tamil Nudu (could.) 

instrument of democratic control and accountability and is necessary for the 
functioning of democracy and by the abrogation of this right a basic feature of die 
Constitution, namely, democracy is impaired. Again, suppose a law is passed 
prohibiting profession and propagation of religion. Violation of Article 25 in this case 
would also tantamount to a violation of basic feature of the Constitution because 
religious freedom is an essential feature of the Constitution. A law which provides 
for trial of criminal offences by military or non-judicial personnel and denies legal 
b assislancc to the accused and Die trial is held in camera, could be challenged on the 
ground dial it damages llic basic structure because it violates the essence of Article 
21 which is a basic feature of the Constitution. Suppose a law is passed which 
reserves the offices of die President, Vice-President and the Prime Minister to be 
occupied by persons belonging only to a particular community or it debars persons 
belonging to certain communities and religion from occupying these olTices. Even if 
such a law is inserted in die Ninth Schedule il is liable to be struck down because it 
c affects Hie quintessence of equality and also impacts on the essential feature of 
secularism. 

110. On the odter hand, suppose a law which prohibits chit funds and lotteries 
and make diem unlawful and dial law is put in the Ninth Schedule to forestall and 
avoid forensic challenges, uncertainties of litigation and divergent judicial decisions. 
Such a law would not damage the basic structure of the Constitution having regard to 

( j die fundamental rights involved. It may be mentioned dial lottery and gambling have 

been held by this llon'ble Court to be res extra commercium and not entitled to the 
benefit of Article 19. A law which bans the production and sale of liquor and is put in 
die Ninlli Schedule cannot be said to damage the basic structure of the Constitution 
in view of the nature of the activity which diis Court in Har Shankar case 57 held nol 
to enjoy the status of fundamental rights. On the other hand, in view of (he espionage 
activities and leakage of secret vital information by armed forces, suppose a law is 
e passer! which permits surveillance and interception of communication in military 
establishment to combat espionage activities cannot be said to damage (he basic 
structure of the Constitution even if some of its provisions do not provide for a full 
hearing or lor cross-examination. Whal is sought lo be emphasised is dial in every 
case judicial review with regard to damage to die basic structure or otherwise is 
available depending on the nature of die fundamental rights and to the extent of its 
abridgement and its impact on the essential features of die Constitution. 

111. It needs lo be emphasised that this Court has effectively exercised its power 
of judicial review and held constitutional amendments to be unconstitutional. For 
example, sec Indira Gandhi case 1 , Minerva Mills’*, L. Chandra Kumar 19 and lihim 
Sini;hji- K -'-'. 'flic Bombay High Court hits also ruled dial MUTP Act in its application 
to die press is unconstitutional. On (he other hand. Twenty-sixth Amendment relating 
to abolition of privy purse and insertion of S AEEMA in die Ninlli Schedule has been 

g held to be constitutional. 

112. Attention is invited to die observations of Chandracliud, J. in Indira Gandhi 
case 1 {SCC al para 666) where die learned judge has observed as follows: 

"... the Constitution, as originally enacted, expressly excluded judicial 
review in a hirgc variety of important matters. Articles 31(4), 31(6), 136(2), 
227(4), 262(2) and 329(1) are some of the instances in point. True, that eacli of 
, these provisions lias a purpose behind il bill these provisions show that the 


57 liar Shankar v. Oy. Excise & Taxation Camtnr. % (1975) 1 SCC 737 
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Summary of Arguments 

III. Mr Soli J. Sorabjcc, Senior Advocate, on behalf of the State of Tamil Nadu (could.) 

Constitution did not regard judicial review as an indispensable measure of die 
legality or propriety of every determination. Article 136(2) expressly took away 
die power of die Supreme Court to grant special leave to appctil from the 
decisions of tiny court or tribunal constituted by a law relating to die armed 
forces. Article 262(2) authorised Parliament to make a law providing that die 
Supreme Court or any odter court shall have no jurisdiction over certain river 
disputes....” (See SCC p. 253.) 

113. Alternatively, it is submitted that a citizen whose fundamental rights are b 
violated is not without a remedy. In ihe first place, if the violation is of a nature 
which damages the basic structure lie can approach the High Courts under Article 
226 or die Supreme Court under Article 32. If llic Court accepts die petitioner's 
contention dien the legislation in question enjoys no immunity from Part 111 of die 
Constitution the petitioner can have such a law stnick down under Article 13. 

114. It needs to be emphasised that this llon'blc Court did not hold dial die 
constitutional device of retrospectively validating laws which were found to be in 
breach of fundamental rights was invalid or unconstitutional. It is only Sikri, J. who 
held dial the device of Article 31-B and Ihe Ninth Schedule is bad insofar as it 
protects a statute even though it lakes away fundamental rights. (See Kesavanando 
Bharnti'\ SCC tit p. 404, para 469.) 

115. ‘llierc is a fundamental and qualitative distinction between Article 31 -A and 
Article 31 -13. Jn the first place, it should be nolcd dial die Acts are not inserted in die d 
Nitidi Schedule upon any executive determination or decision. Secondly, Article 

31 -A excludes fimdamcnlal rights mentioned therein on the basis of an ordinary law 
passed by Parliament or by a Stale Legislature. 'Ihe same is die position with regard 
to Article 31-C- 

116. On the other hand, a constitutional amendment inserting Acts in the Ninth 
Schedule can be brought only by exercise of constituent power by Parliament when 
die Bill is passed in each house by a majority of the total membership of the Mouse 
and by a majority of not less diau l\vo-diird members of die House present and 
voting. I'liiLlicnnore. certain articles as mentioned therein by the proviso if ihey arc 
sought to be amended the amendment shall required to be ratified by the legislatures 
of not less than one-half of the Slates. 

117. It is settled dial possibility of abuse of power is not a ground for denying 
existence and exercise of power in Malajog Dobey 58 . Constitutional provisions f 
should not be interpreted on apprehensions of their possible abuse. (See 
Kesavanando Hharati ', SCC at pp. 762-63, pttnis 1417-18.) 

118. The doctrine or consequences has no application in construing grant of 
power conferred by a Constitution. In considering grant of power die largest meaning 
should be given to the words of the power in order to effectuate it fully. [See 
Kesavanando liharaii ■*, SCC at p. 565, para 849. See also Ajay Pradhan (Dr.p 9 . SCC g 
at pp. 518-19, para 7.| 

119. 'Hie level and intensity of judicial scrutiny has to be the same in respect of 
the Acts placed in the Nindi Schedule irrespective of dieir character. Different levels 
of judicial semiiiiy are unwarranted. In America, strict scrutiny is applied in cases of 
legislation based on suspect classification, namely, those based tin gender or race. 

h 

58 Mnlajog Dobey v. Il.C. Ithari, AIR 1956 SC <14 : (1955) 2 SCR 925 ; 1956 Cri IJ 140 

59 Ajay Pradhan (Ut: ) v. Slalc of M.P., (19855) 4 SCC 514 
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120. It is submitted that there is no scope for applying this principle to a 
constitutional provision like Article 31-B in which there is no inbuilt inhibition about 
the nature or character of laws that may be included in the Ninth Schedule. 

121. The so-called laundry bag of the Ninth Schedule is not overflowing as was 
sought ti> be projected. Several Acts are Acts effecting amendments to the parent Act 
already inserted in the Ninth Schedule. 

122. It is open to the Court in determining whether a statute violates the basic 
b structure to consider not, namely, the terms of the statute but also the direct effect of 

its operation. 

123. Hie Statement of Objects and Reasons can be looked at to ascertain why 
die statute was put in the Ninth Schedule. 

Further Submissions: 

124. In llic rejoinder it was submitted by Senior Counsel F.S. Nariman that this 
c llon’blc Court in Bilim Singhji case 28 struck down the law on the ground of violation 

of Article 14. This is demonstrably incorrect. It needs to be noticed that Tulzapurkar, 
J. alone struck down the entire Act on the ground lhal its provisions “flagrantly 
violate dioso aspects of fundamental rights that constitute basic structure" (see SCC 
pp. 189-90). In odier words, on the ground dial the Act violated the basic structure 
and not on the ground of violation of Article 14. Tulzapurkar. J. was clearly in the 
minority about the striking down of the entire Act. The majority consisting of 
d Chnndruchud, C.J., Bhagwali, J., and Krishna Iyer, J., who have emphatically 
disagreed with Tulzapurkar, J. partially struck down Section 27(1) of die Act. There 
is not a word or a statement that Section 27(1) was partially struck down on account 
of violation of Article 14. A.P. Sen, J. struck down some other provisions of the said 
Act in addition to partial striking down of Article 27(1) but that was not on the 
ground of violation of Article 14 per se. Sen, J. also disagreed about die striking 
down of the Act in its entirely. Thus the submission that in Bhiin Singhji the Act 
e was not struck down on die violation of Article 14 simplicitcr is incorrect. 

125. Furthermore, the petitioner's reading of the judgment in Woman Rao case c> 
is flawed. It is erroneous to read a judgment by picking out one sentence and trying 
to read il in isolation or dehors the context. Senior Counsel F.S. Nariman for the 
petitioner has placed heavy reliance on one sentence by Chandraclitid, C.J. in para 
51, namely, that “Acts and regulations, which are or will be included in the Ninth 

/ Schedule oil or after 24-4-1973 will not receive the protection of Article 31-B...." Oil 
the basis of this sentence lorn out of context il is submitted dial no constitutional 
amendment after 24-4-1973 will receive die protection of Article 31-B. The 
subsequent piimgraplis would clearly establish dial diis reading is not coriect because 
what (lie learned (Thief Justice obviously meant was that the laws included in the 
Ninth Schedule post-1973, will not receive the “full protection" or the “blanket 
protection" of Article 31-B but lhal these laws "... will be valid only if dicy do not 
g damage or destroy the basic structure of the Constitution", 'lliis is evident from the 
very next sentence. 'Ibis is also obvious from the statement of die learned Chief 
Justice in para 55. This is also plain from the statement in the operative part of the 
onlcr of the Court passed on 9-5-1980 and set out in SCC para 63 at p. 403. 

126. Senior Counsel for the petitioner lias, in rejoinder, strongly for the first lime 
relied upon die judgment of a Constitution Bench in Minerva Mills case 5 ill 

^ particular SCC paras 56-61. By drawing an analogy it was sought to be contended 
that a mechanism like Article 31-B virtually tears away the basic fundamental 
freedoms and gives primacy to all laws in the Ninth Schedule over Part III, and 





IO N LIN E? 

" True Print" 


SCC OnLine Web Edition. Copyright © 2015 
Page 58 Thursday, July 9, 2015 
Prinled For Shyam Divan 

SCC OnLine Web Edition: http:/Avww.scconline.com 
TruePrint lu source: Supreme Court Cases 


58 SUPREME COURT CASKS (2007) 2 SCC 

Summary of Arguments 

III. Mr SoliSorabjee, Senior Advocate, on behulf of the Stale of Tamil Nadu (could.) 

thereby, ipso facto, destroys die basic structure of the Constitution. It is submitted 
that since litis judgment was rend for the first time in rejoinder, and for lack of lime 
die respondents could not point out that this judgment has been strongly criticised by 
a Constitution Hunch of this Hon’blc Court in Sanjeev Coke Mfg. Co. v. Dharat 
Coking Coal SCC paras 9-16 at p. 159. 

127. 'Hie submission of the petitioners that Article 31-B provides no standard 
and dierefoie, considering the widdi of the power, the provision itself is invalid 
proceeds on a conceptual misconception. It is submitted that though Article 31-B b 
provides constitutional immunity to laws mentioned in the Ninth Schedule, llie 
source of the power to add to die said Schedule lies in Article 368 itself. In other 
words, once a law is pul in the Ninth Schedule in exercise of constituent power, die 
“standard” for review of such inclusion will necessarily be die basic structure test, 
which is a mailer of objective determination by the Court. The emphatic conclusion 

in Kesavanunda case' 1 is that there can be no limitation on die exercise of constituent 
power except the test of basic structure. In other words, die necessary consequence of c 
Kesavananda avir 1 is that the only standard available for judging die validity of a 
constitutional amendment is the basic structure test and no other. Reading in any 
odier additional limitation on die exercise of constituent power would run counter to 
the nuihorilniivc ruling of Kesavananda case **. 

128. If Parliament can, in the exercise of ils constituent power, amend each and 
every provision of P;irl Ill, die legal sequitur is that Parliament can also ill the ^ 
exercise of die same constituent power, grant immunity to certain laws dint may be 
inconsistent with or abridge the provisions of Part III—subject of course to the 
limitation dial die grant of immunity under Article 31-B to any particular law does 
not destroy or damage die basic structure of the Constitution. 

129. Pm tiler, the Court in Kesavananda case' 1 not only held dial Article 31-B is 

not controlled by Article 31-A but also specifically upheld the Twenty-ninth 
Constitution Amendment whereby certain Kerala 1 .and Reform AcLs were included in e 
die Ninth Schedule, after those Acts had been struck down by the Supreme Court in 
Kunjukntiy case (A . The only logical basis for upholding the Twenty-ninth 
Amendment is that the Court was of die opinion that die mechanism of Article 31-B, 
by itself, is valid, diougli each lime Parliament in exercise of its constituent power 
added a law in the Ninth Schedule, such exercise would have to be tested on the 
touchstone of Ihc basic structure lest. |Sec Shclal & Grover, JJ., paras 607 & 608(7); . 

Mcgde & Mukhcijen, JJ.. paras 738-43. 744(8); Ray, J„ pares 1055-60, 1064; 1 
Jagaumohnu Reddy. J.. para 1212(4); Palekar. J.. para 1333(3); Khanna, J., paras 
1522. 1536. 1537(_vr); Mathew, J., para 1782; Beg. J., paras 1857(6); Dwivedi, J., 
para 1994, 1995(4) and Cliandmchud, J., pains 2136-41 and 2142(10).J 

131). As pointed out it is a fallacy to regard lhal Article 31-B read with die Ninth 
Schedule excludes judicial review in die matter of violation of fundamental rights. 
The elTect of Article 31-B is to remove a feller on die power of Parliament to pass a g 
law in violation of fundamental rights. On account of Article 31-B, cause of action 
for violation of fundamental right is not available because die feller placed by Part III 
on legislative power is removed and is non-existent. Non-availability of cause of 
action based on breach of fundamental right cannot be regarded as exclusion or 
ouster of judicial review. As a result of the operation of Article 31-B read with the 

60 (1983) 1 SCX; 117 ^ 

61 Kimjtihitiy Suhil, v. Stale of Kent!a. (1972) 2 SCC 361 
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Summary of Arguments 

III. Mr Soli J. Korahjcc, Senior Advocate, on behalf of (he State orTamil Nadu (could.) 

Ninth Schedule, occasion for exercise of judicial review docs not arise. But there is 
no question of exclusion or ouster of judicial review. The two concepts arc different. 

131. A Constitution Bench of this Hon’ble Court in IV’ejt Ramnad Electric 
Distribution Co. Ud. v. Stale of Madras 37 held that retrospective validation of a 
statute which was ab initio void til its inception either because of lack of legislative 
competence or because of violation of fundamental rights is perfectly permissible. 
'Hie decision in West Ramnad* 1 was not questioned in rejoinder. A fortiori 

b retrospective validation can be effected by a constitutional validating and curative 
provision specifically enacted for that purpose tike Article 31-B which has been 
upheld by this I Ion'ble Court. 

132. Submission of one of the counsel for petitioners was that the principle dial 
legal fiction created in Article 31-B should be given full effect to without allowing 
(lie imagination to be boggled, is applicable only in case of statute and not in the 
cases of constitutional provision like Article 31-B. This submission is bereft of any 

C logic, principle or authority. 

133. It is a well-settled legal position that Article 31-B is not controlled by 
Article 31-A. Accordingly, the laws which can be inserted in die Ninth Schedule do 
not have to be of die character or nature of laws specified in Article 31-A. The first 
13 Acts inserted by the Constitution First Amendment Acts related to agrarian 
reforms. As Article 31-B is not so controlled, laws other than Article 31-A laws can 

d be inserted. Therefore, to say that Article 31-B has spent itself upon die inclusion of 
13 Acts in the Ninth Schedule is totally unwarranted. It needs to be emphasised that 
grave situations may arise which may necessitate Lhc inclusion of laws in ihc Ninth 
Schedule because of the urgency of the mailer and the need for speedy 
implementation unhindered by lardy litigation and divided judicial verdicts. The 
submission of one of the counsel of petitioners was that in such an eventuality a 
separate article was necessary in die Constitution like Article 31-D but die Nindi 

e Schedule cannot be amended by inserting in it such a law. '['he said submission is not 
based oil any principle or logic. The additional Article 31-0 el seq would require a 
constitutional amendment and would have to undergo the same procedure under 
Article 36S for an insertion of an Act in the Ninth Schedule. Furthermore, it needs to 
be noticed that amendments to the parent Acts already inserted in the Ninth Schedule 
would become necessary. As pointed out in the submissions of Senior Counsel T.R. 

/ Aiidliyanijiua there are 142 Amendment Acts in the Ninth Schedule (see Anncxure I 
to the submissions of T.R. Aiidliyanijiua). If die contention of the petitioner's counsel 
is coirect and accepted, the Constitution would be cluttered by Articles like 31-D 
going up to Article 31-ZZ which would bring down the level and status of the 
paramount law of the land lo the status of die Income Tax Act. If once it is accepted 
llitil such :t power is necessary and there can be proper occasion For the exercise of 
dial power, the suggested methodology of non-amendmem of the Ninth Schedule but 

3 enactment of scpniiilc constitutional provisions makes no sense. 

134. Senior Counsel F.S. Nariman submitted that Article 31-D has spent ilself. 
The submission is nol supported by any material or authority but is a mere ipse di.xit. 
In fact the history and operation of Article 31-B clearly negative that this 
constitutional provision lias spent itself or has become obsolete. Only one sentence 
from the judgineuL of this Court in State of U.F. v. Hindustan Aluminium Corpit .'** 

h was read out in which it is mentioned dial a statute can become obsolete if it litis 
spent itself. The significant passages in the judgment are omitted, namely: 
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HI. Mr Soli.). Sorabjcc, Senior Advocate, on behalf of the Slate ofTamil Nadu (contcl.) 

“It lias Icr bo appreciated that the power to legislate is both positive in the 
sense of making a law, and negative in Ihc sense of repealing a law or making it 
inoperative. In either case, it is a power of the legislature and should like where 
it belongs. Any other view will be hazardous and may well be said to be an 
encroachment on die legislative field. In sin extreme and a clear case, no doubt, 
sin antiquated Isiw may be said to have become obsolete—die more so if it is a 
penal law stud has become incapable of user by a drastic change in the 
cirenmstsinces. But the judge of the change should be the legislature, and courts fa 
are not expected to undertake that duty unless that becomes unavoidable and the 
circumstances are so apparent as to lead to one and only one conclusion. This is 
equally so in regard to die dclcgstied or subordinate legislation.’’ (SCC para 66 at 
p. Z54) (emphasis added) 

The same view lists been taken by the Court in other cases mentioned in para 11, 
above. 

135. Validating legislation after it has been pronounced unconstitutional is a C 
method employed by democratic countries. 'iTicrc is nodiing inherently outrageous 
about such a method. Attention is also invited to the provisions in Section 33 or the 
Cnimdiatt Charier of llumsin Rights. Respondents in this behalf adopt die 
supplementary submission of Senior Counsel T.K. Andhyttnijina, 

136. It is submitted that this Hon’blc Court has clearly laid down that (he tight to 
property is not pari of die basic structure. It has liudier been held by this Mon’ble d 
Court in Slate of Kerala v. Gwalior Rayon Silk Mfg. (Wvg.) Co. Zyrf. 62 , SCC at p. 727 
dial "In fact in Balmctdies case 1 -, referred to above, the acquisition of forests owned 

by jniuriies was sel aside on the sole ground that Ihc impugned law on the material 
on record did not indicate that the transfer of forests from ihc janmies to the 
Government was linked in any way with a scheme of agrarian reform or for 
betterment of village economy." (emphasis supplied) 

137. The standards for review of a constitutional amendment is that of the basic e 

structure test which, if it pertains to a fundamental right, must be such a “shocking 
betrayal" of Ihc quintessence of die concerned tight. As held by Krishna Iyer, J. in 
Bhim Singhji ciise 2 ^ (SCC at p. 186, para 20) “'llicrefore, what is a betrayal of the 
basic leal me is not a mere violation of Article 14 bill a shocking, unconscionable or 
unscrupulous travesty of the quintessence of equal justice. If a legislation does go 
dial far it shakes the democratic foundation and must suffer the death penally.” f 

IV. Mr T.K. Aiidliyanijina, Senior Advocate, on behalf 
of the State of Tamil Nadu 

Binding nature of the majority judgment in Kesavananda Bharat i case of thirteen 
Judges on Article 31-B 

138. In die lirsl place, it is submitted that the decision of the ‘Ibirteen-Jndge 

Dench in Kesavananda Bharati case'* by a majority 7 to 6 is that Article 31-B read 
with die Ninth Schedule is constitutionally valid. & 

139. Kesavananda Bharati case "* considered die validity of the Twenty-ninth 
Amendment Act, 1972 which introduced Items 65 and 66 into the Ninth Schedule 
viz. die Kerala I .and Reforms (Amendment) Act, 1969 and the Kerala Land Reforms 
(Amendment) Act, 1971. The “view of die majority” stated by 9 out of thirteen 
Judges is that “ the Constitution (Twenty-ninth Amendment) Act, 1971 is valid". (SCC 

p. 1007). h 


62 (1973) 2 SCC 71.1 
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Summary of Arguments 

IV. MrT.K. Andhyurujinu, Senior Advocate, on behalf of the State of Tamil Nadu (could.) 

140. Kliaunu. J. who held that the constituent power could not niter Ihc basic 
structure of the Constitution nevertheless held; 

"I have been able lo find no infirmity in (he Constitution (Twenty-ninth 
Amendment) Act.” (SCC p. 822, para 1536) 

141. If Article 31-B suffered from violating the basic structure, Khanna, j. 
would have declared that Article 31-B was unconstitutional as lie did for the second 

, part of Article 31-C. 

b , ... 

142. Six other Judges viz. Ray, Palckar, Mathew, Bnig, Dwivcdi and 

Cliandracbud, JJ. held that there were no limitations on the constituent power lo 
amend the Constitution and hence found that the Twenty-ninth Amendment Act was 
valid. 

143. 'Ilie minority of 6 Judges viz. Sikri, C.J., pam 472, Shelat, J., para 607, 
Grover, J.. 11 cede, J., para 508, Mukherjea, J., para 404 and Jagaitmohan Reddy, J., 

c pant 1214 held dial later constitutional Benches would decide whether the impugned 
Acts inserted into the Ninth Schedule by the Twenty-ninth Amendment were valid. 
Sikri, C.J. went further and held lliat Article 31 -B and the Ninth Schedule was bad as 
it protecls statutes even if they take away fundamental right (SCC p. 404, para 469). 

144. Significantly, the summary of “the majority view" at p. 1007 also does not 
state dial the Kerala Acts in the Twenty-ninth Amendment Act would have to he 

(j examined by the Court for their validity. The two Kerala Acts in the Twenty-ninth 
Amendment Act were not dieieaficrwnuds considered for their validity. 

145. It is lints clear that the majority view in Kesavananda R ha rati 1 is that 
Article 31-B and the Ninth Schedule is a permissible constitutional device and there 
is no infirmity in it. 'Hie position was summarised by Ray. C.J. in Indira Gandhi v. 
Raj Namin' (SCC p. 66, para 152). 

e 146. Alter 1973, the following decisions of this Court applied Article 31-B as 

per se protecting the impugned Act in the Ninth Schedule: 

(!) Godavari Sugar Mills v. S.D. Kamble--* (1 l.R- Khanna, P.N. Bhagwati 
and P.K. Goswami, JJ.) per Khanna, J. held dial the Maharashtra Agricultural 
I stud (Ceilings or Holdings) Act was fully protected by its inclusion in the Ninth 
Schedule by the Constitution (Seventeenth Amendment) Act, 1964. 

^ (2) Stale of Maharashtra v. M.S. Padvi 38 (7 Judges), per Bhagwati, J., held 

that it law declared unconstitutional by die High Conn was validated by its 
insertion into the Ninth Schedule by die Constitution (Fortieth Amendment) Act, 
1976. 

(3) 1‘rag Ice v. Union of India 26 (7 Judges) per Clinndrnchud. J., SCC’ at p. 
485 held that the Essential Commodities Act put in the Ninth Schedule by the 
Fortieth Amendment Act, 1976 protected it from the challenge of fundamental 
9 rights under Part III. 

In none of these cases (which were post-1973) was Article 31-B doubted as giving 
protection lo the scheduled Act and none of the scheduled Acts were required to be 
examined if it violated the bitsic structure. 

147. 'Iliere is no consideration of the binding efTect of the majority judgments in 
Kesuvananda liharati case 4 in cither Woman Rao v. Union of India & , SCC at p. 397 
h by Chaudraclnid, C.J., or in Minerva Mills 9 by Bhagwati, J. (SCC at p. 683, para 91) 
bodi of which were by 5 Judges. 
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IV. Mr T.R. Andhyanijina, Senior Advocate, on beliatr or the Stale of Tamil Nadu (comd.) 

Nor do these cases even refer to Godavari Sugar Mills case 22 , Padvi cost’- 18 (7 
Judges) or Prog fee case 26 (7 Judges). 3 

148. In clTect sub sileiuio ignoring the binding decision of Kesavananda 
Bharaii 4 on Article 31-B, both Woman Kao'*' 6 and Minerva Mills 9 have adopted the 
minority view of 6 Judges in Kesavananda Bharaii case* Ural Article 31-B is valid 
but the specified Acts/regnlalions in the Ninth Schedule have to be examined, if they 
damage or destroy the basic structure. 

Validity of Article 31-1$ and the Ninth Schedule res Integra ^ 

149. On the basis that Kesavananda Bharaii case* did not decide die validity of 
Article 31-B and it was res integni after the criterion of the limitation of the basic 
structure, the position will be thus; 

Fundamental right 

If the inconsistency of a protected Act with a particular fundamental right is 
only its abridgement (e.g. Article 14) but docs not abrogate or destroy or damage C 
the iundnmculnl right. Article 31-B will give protection to the inconsistency. If 
the inconsistency is such that il abrogates or destroys or damages the particular 
fundamental right, the Act will be declared as void for that reason. 

15(1. 'lhc correct position is given by Mathew, J. in Indira Gandhi 1 , SCC at p, 
141, paras 356 to 358. This is also lhc view of Blingwali, J. in Minerva Mills 9 , SCC 
at p. 686, para 91 and of Chandntchud, C.J.. in Woman Rao ( \ SCC at p. 397, pant 51 d 
read with p. 399, para 55 and the conclusion at p. 403, para 63. 

151. lhc effect of the application of die limitation of the basic si me lure to a 
scheduled Act is that Article 31-B read with lhc Ninth Schedule is no longer not 
subject to judicial review. Judieial review is, dierefore, very much present. 

Woman Rau 6 , para 51 correct in all respects 

152. It is not collect to rewrite ptira 51 of Wanton Kuo 6 in the manner sought to G 
be done by the petitioners, ‘lhc last sentence in para 51 is crucial and cannot be 
rewritten to refer without any context suddenly to “a post-1973 iioii-Arlicle 31-B 
Amendment of the Constitution”. Woman Rao 6 was only considering die validity of 
Article 31-A (which was held fully protected at all limes) and Article 31-B which 
was held not protected after 24-4-1973, and Article 31-C (first part) which was 
protected at all limes. No other Constitution Amendments came up for consideration f 
in Woman Kao 6 or were in contemplation. 

153. It is not at all correct that the last sentence of ptira 55 requires lo be re-read 
to apply only lo “il post-1973 non-Articlc 31-B constitutional amendment”. 

Relationship between judicial review and the basic structure or framework of the 
Constitution 

154. In the first place, it is necessary to distinguish between the necessity for the g 
judiciary in a written Constitution and judieial review by the judiciary. The existence 
of the judiciary is pan of the basic framework of the Constitution. The constituent 
power of Parliament under Article 368 of the Constitution cannot abrogate the 
existence of (lie judiciary. 

155. On the other hand, lhc power of judicial review is a power of the judiciary 

over certain mailers. 'Iliere is no judicial review in absolute terms given lo the 
judiciary under the Constitution. " 


I 
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IV. MrT.K. Andhyamjina, Senior Advocate, on behalf oF the Stale of Tamil Nadu (canid.) 

a The Constitution itself has provisions for specifically excluding judicial review 

in certain mailers c.g. repealed Articles 31(4) and 31(6), present Article 74(2), Article 
33, Article 103(1), Article 105(2), Article 122(1), Article 136(2), Article 262(2), 
Article 227(4), Article 329(a) and Article 363. Ilic exclusion of judicial review by 
die Constitution itself in certain fields shows dial judicial review is not in absolute 
terms and diorc is a necessity to limit it in certain areas. Chandrachud, J. in Indira 
Gandhi case 1 said: 

^ " These provisions show dial die Constitution did not regard judicial review 

as tin indispensable measure of legality or propriety of every determination." 
(per ('haiidmchud, J., p. 253, para 666) 

156. In Kesavatmnda Dharati case 1 there is no mention of the feature of judicial 
review as such being part of the btisic structure. 

157. Khantta, J. found that the first part of Article 31-C was not unconstitutional 
C diongh on its plain terms it eliminated judicial review in respect of laws which gave 

effect to (he directive principles in Article 39(A) and Article 39(c) of the Constitution 
or breach of Articles 14, 19 and 31. (SCC p. 812. para 1518) 

158.1 lowever, he held dial the second pnri of the article had peculiar vices. 
Article 31-C? contained an unchallengeable declaration by any legislature 
including a State Legislature that a law was giving effect to these directive principles. 
d 'Hits would provide. 

"The cover for making laws with a regional bias even though such laws 
imperil the oneness of the nation and contain seeds of national disintegration." 
(p. 814. para 1519). 

159. Kliamia. J. held: 

"in empowering a Slate Legislature to make laws violative of Articles 14, 19 
and 31 of the Constitution and in further empowering die State Legislature to 
make laws immune from attack on the ground of being violative of Articles 14, 
19 and 31, by inserting the requisite declaration, the authority vested with die 
power to make amendment under Article 368 (viz. the prescribed majority in 
each I louse of Parliament) has, in effect, delegated or granted the power of 
making amendment in important respects to a State Legislature'.’ (p. 817, para 
1526) 

f Summing up, he held: 

“In my opinion, die second part of Article 31-C is liable to be quashed on 
the following grounds: 

(/) It gives a carte blanche to the legislature to make any law violative 
of Articles 14, 19 and 31 and make it immune from attack by inserting the 
requisite declaration. Article 31-C taken along with its second part gives in 
g effect the power to the legislature, including it Stale Legislature, to amend 

the Constitution. 

(2) The legislature has been made die filial authority to decide as to 
whether die law made by it is for the objects mentioned in Article 31-C. 'Ilic 
vice of tiie second part or Article 31-C lies in the fact that even if die law 
enacted is not for the object mentioned in Article 31-C, the declaration 
^ made by die legislature precludes a party from showing that die law is not 

for that object and prevents a court from going into (lie question as to 
whether the law enacted is really lor that object. The exclusion by the 



/ 


I O N LIN 

True Prrnf 


SCC Online Web Edition, Copyright © 2015 
Page 64 Thursday. July 9, 2015 
Printed For: Shyam Divan 

SCC Online Web Edition: hltp;//www.scconline,com 
TruePrint™ source: Supreme Court Cases 


64 SUPREME COURT CASES (2007) 2 SCC 
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IV. MrT.R. Amlhyarujina, Senior Advocate, on behalf of the State of Tamil Nndu (cnmdL) 

legislature, including a State Legislature, of even that limited judicial review 
strikes at the basic structure of the Constitution. 'Hie second part of Article 
31-C7 goes beyond the permissible limit of what constitutes amendment 
under Article 368. (p. 822, para 1535-A) 

Hitis, it was a particular type of elimination ofjudicial review from lltc second pan 
of Article 3I-C which was held to be violative of the basic structure of the 
Constitution. 

160. On the other hand, Khanna, J. specifically approved the exclusion of ^ 
judicial review by Article 31-B in contradistinction to die elimination of judicial 
review by a declaration by the legislature tinder die second part of Article 31-C. Hie 
relevant part of Khanna, J.’s judgment is at pp. 813 to 825. 

161. Judicial review is also excluded by Article 31-A and Article 31-C (first 
part). 

Article 31-A excludes judicial review of certain laws from the application of c 
Articles 14. 19 and 31. Article 31-A was held not violative of the basic slnicture 
unanimously in Wanton Kao 5 ’ 6 and Minerva Mills case 9 (post-1973). 

162. Likewise, die first part of unamended Article 31-C which excluded judicial 
review of certain laws was held by a majority of 7 to 6 not to destroy the basic 
structure of the Constitution in Kesavananda llharaii case* and affirmed in Woman 
Mao 5 - 6 and Minerva Mills case 9 (post-1973) as valid. 'Ihe upholding of the validity of 
Articles 31-A and 31-C shows that judicial review of this type may legitimately be “ 
excluded. 

163. In Indira Gandhi v. Raj Namin' 1 also there is no proposition that judicial 
review as such is a basic structure of the Constitution and cannot be excluded. In 
fact, even in respect of as vital a matter as election disputes, Ray, C.J., and 
Chandracluid, J. held that there was no necessity of judicial review. 

Therefore, after die dieory of basic structure which came to be established in e 
Kesavananda llliaraii case*, it is only that kind of judicial review whose elimination 
would destroy or damage the basic structure of die Constitution that is beyond the 
constituent power, hi every case where a constituent power excludes judicial review, 
die basic structure of die Constitution is not abrogated. The question to be ;iskcd in 
each case is, does die particular exclusion alter the basic structure of the 
Constitution. 

Lor example. Article 243-0 made by the Seventy-third Amendment, 1993 tin ^ 
20-4-1993 (i.c, post-1973) bars the interference by courts in electoral matters relating 
to electoral roils and elections to Panciiayai. Such an exclusion of judicial review 
docs not in any manner afTecl the basic structure of die Constitution. 

164. On the other hand, an amendment introducing clause (2)(rf) of Article 323- 
A and clause (3 )(d) of Article 232-B of the Constitution by die Constitution (forty- 
second Amendment) Act, 1976 which excluded jurisdiction of the High Courts and g 
the Supreme Court under Articles 226 and 227 and Article 32 of the Constitution was 
declared unconstitutional as altering the basic structure of the Constitution as the 
entire jurisdiction of the High Conns and the Supreme Court was abrogated. (L 
Chandra Kumar v. Union of India ,9 ). 

165. Judicial review under the Constitution is comprehensive in nature. The 
broad areas are: 

I. Over legislative competence of Parliament and the State Legislatures; 
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2. Over executive and administrative actions; 

3. Over specific limitations in tlte Constitution e.g. Articles 265, 286, 301, 

etc.; 

d. Over limits of various authorities under die Constitution, and; 

5. Breach of Part III of the Constitution. 

166. Giving immunity of Part Ill to specified laws from judicial review does not 
jj abrogate judicial review from the Constitution. Judicial review remains with the 

courts hut with its exclusion over certain enacted laws to which Part III will not 
-7 1 apply. 'Hie edeci of Article 31-13 is to remove the fetter of Pan III but docs not oust 

die court’s jurisdiction. 

167. As constitutional amendment of Article 31-B read widi llic Nindt Schedule 
docs not make any change in the court’s jurisdiction, it does not require ratification 
as held in Scwkari Prasad* and Sajjan Singh 2 . 

168. Justice O.W. Holmes said in a celebrated passage— 

“I do not diink die United Slates would come to tin end if wc lost our power 

to declare an Act of Congress void. I do think die Union would be imperilled if 
we could not make that declaration as to die laws of the several States." 
IHolmcs. Collected I.egal Papers (1920), 295-96), 

169. ’Hie exclusion of judicial review of specified Acts in the Ninth Schedule is 
not done by the State Legislatures making laws conforming either to certain types of 
laws or to cciinin directive principles as in the case of Article 31-A and Article 31-C 
but the veiy enacted Act is the subject-mailer of Parliament’s consideration. 
Parliament, by a special majority of iwo-dtirds of each I louse, on a consideration, 
makes the already enacted law to which, in its opinion, llic provisions of Pan HI 
should noi apply. No sense of irresponsibility can be ascribed or attributed to the 

e representatives of die people. 

170. Nor can a power be denied because of die possibility of its abuse. 
Rhetorical arguments of misuse of power (e.g. “abyss” or “laundry bag” of die Ninth 
Schedule, etc.) arc always appealing but arc irrelevant to the lest of power. The width 
of a power to be considered is different from the possibility of its abuse. In 
Kcsavananda Hhamti •* 7 Judges have held that it is not a legitimate mode of 
construing a power to consider its worst use or abuse. Sec per Ray. J., pp. 565-66, 

f paras 948-51; per Jagaumohan Reddy, J., p. 613, para 1103; per Khanna, J., p. 762, 
paras 1416-17; per Mathew. J., p. 863, para 1662; per Dwivcdi, J., p. 947, paras 
1949-52; per Chandrachud, J., p. 991, para 2093 and per Palekar, J., p. 690, para 
1263. 

Conclusion 

171. In the final analysis, it is submitted dial the power to include Acts in die 
9 Nindi Schedule has been entrusted to the peoples’ representatives in Pariiamcnl. Like 

with oilier vast powers entrusted to them, wc must presume dial they would he 
exercised in a responsible way. 

172. The peoples’ rcprescntalivcs under our Constitution are vested with larger 
powers over die lives of the nation. No assumption can be made that they will be 
misused. From 1950, under the interpretation given by this Court in Gopalan case 63 

ft there was no protection given in matters of life and personal liberty except by such 



I 3 

'•I - 


63 A.K. Oopoktn v. Stale of Madras. AIR 1950 SC 27 : (1950)51 Cri F J 1383 
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law as Parliament would make till 28 years later this Court in Manuka Gandhi case 64 
introduced for all practical purposes die due process of law in matters relating to life 9 
and personal liberty. 

l 7 or over 23 yeais with the full amending power up to 1973 no abuse of 
amending power can be stud to have made. 

173. The analysis of die Ninth Schedule Acts show that die bulk of the Acts are 
tliose relating to land reforms. Even in respect of other Acts, it cannot be said that 
any of the Acts are such (hat they arc oppressive or destroy the personal liberties of & 
citizens. 

174. Parliament can be trusted with the power to insert Acts in the Ninth 
Schedule and not to misuse die power as indeed it has not done so far. 

Further Submissions: 

Relationship between Article 31-A and Article 31-1) 

175. Articles 31-A and 31-B were enacted originally by the First Amendment c 
Act in 1951. It was said, therefore, that Articles 31-A and 31-B were enacted to serve 
die same purpose of making legislation falling within a certain category, namely, 
relating to agrarian reforms. 

176. However, from 1955, Article 31-A no longer exclusively dealt with estates 
or agrarian reforms. At the same time, by the same Constitution (Fourth Amendment) 
Act, six other Acts were included in the Ninth Schedule, namely. Items 14 to 20 (j 
which had no connection widi land agrarian reforms. 

177. Thus, after the Constitution (Fourth Amendment) Act, 1955 Article 31-B 

had no similarity even to die contents of Article 31-A. It is significant dial die 
Constitution (Fourth Amendment) Act, 1955 was piloted in Parliament on 17-12- 
1954 by Pi. Jiiwaharlal Nclini himself who had earlier staled at the lime of die First 
Amendment in 1951 that “the Nindi Schedule consisted of a particular type of 
legislation generally speaking and that another type should not come in..." e 

178. It is. therefore, only partially tree that Article 31-B was adopted only as a 
means of giving definite and assured protection to legislation already protected under 
Article 31-A. From 1955 onwards, this was no longer tree as Article 31-A itself 
changed its character. 

179. An analysis of the 285 entries in the Ninth Schedule inserted up to 1995 

shows: j 

(/) 17 Acts arc not refutable to any clause in Article 31-A. 

(2) 11 Acts arc relaiablc to Articles 31 -A (h) to (e). 

(3) Remaining 257 Acts are rclatable to land rcforms/land acquisition. 

Re: Submission of logical follow up from invalidation of Article 31-C by 
Constitution (Forty-second Amendment) Act 

180. It has lieen argued dial if the majority judgment in Minerva Mills case'* 9 
found Article 31-C as amended by the Forty-second Amendment Act, 1976 to be an 
invalid constitutional amendment, logically Article 31-B which according to the 
petitioners has a wider reach cannot be valid. 

181. Hie factual foundations of this argument is not correct. Article 31-C as 
amended by the Constitution (Forty-second Amendment) Aci was held to be 
damaging the basic structure of the Constitution by the majority judgment in /j 


I 


M Maneka Gandhi v. Union of India, (1978) 1 SCC 218 
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Minerva Mills Ltd. case 9 (Bhngwali, J, dissenting) because the Forty-second 
Amendment gave absolute primacy to the whole of Part TV over Part III and the 
harmony between die fundamental rights and directive principles which was an 
essential feature of the basic structure of the Constitution was damaged [see, 
Cliandrachiid, C.J. in Minerva Mills case 9 , SCC at p. 654, para 56], 

Re: Argument that Article 31-R renders the Constitution “uncontrolled” 

^ 182. It is been argued that the continued retention of Article 31-B makes the 

Constitution cease to be “a controlled Constitution”. This is total misunderstanding 
of the concept of "controlled” and “uncontiolled" Constitution. An uncontrolled 
Constitution (corresponding to it flexible Constitution) docs not have any special 
procedure for amending die Constitution in respect of any part of the Constitution 
whether a vital part or an innocuous part of it. '(bus, as it has been said in Ling land. 
Parliament may amend the Bill of Rights with as much ease and without any special 
c procedure as the Dogs Act or the Dentists Act. On the oilier hand, in a controlled 
Constitution, (lie amendment of the Constitution cannot be made by ;m ordinary law 
but by special procedure which renders the Constitution controlled (or rigid), 'litis 
distinction was made in the leading Privy Council case of McCawley v. King 6S . 

183. Sec die distinction between “controlled" and "uncontrolled” Constitutions 
in die following parts of Kcsavananda Bharuii case 4 : 
tj (a) Ray, J. at pp. 521-22, pani 782. 

( h ) Klianna. J. at pp. 735-36, para 1345. 

(c) Palekar, J. at pp. 670-71, para 1222; at pp. 682-83, para 1243. 

(if) Malliew, J. at pp. 832-33, para 1569; at p. 839, para 1592. 

(e) Sliclai and Grover, JJ. at pp. 40S-4G9, para 486; pp. 432, para 540. 

(J) Dwivedi, J. at pp. 927, para 1878; pp. 939, pant 1920. 
e (g) Chnndrnchud, J. at pp. 985, paras 2073-2074. 

Wrong foundation of the petitioners’ submissions 

1S4. Besides this, the petitioners lay a wholly wrong foundation for dicir 
arguments. Tliey suggest that each and every article of Fan HI of die Constitution in 
its entirety is excluded by Article 31-B as if Fart Ill does not exist, 'lliis is totally 
j erroneous. Article 31-B gives immunity only to specified laws in the Ninth Schedule 
from the challenge of Fundamental rights in Fart III. It does not wipe out Fart III 
from die Constitution. 

Re: Submission of absence of “criteria or standard” in Article 31-B 

185. Tlie petitioners submit that there is no criterion or standard in Article 31-B 
for inclusion of Acts in the Ninth Schedule. 'Hie answer is that the criterion is that 
those Acts which in Parliament's considered opinion arc necessary for giving 
y immunity from Fart 111 and which if not given would result in long and dilatory 
challenge and would frustrate the objectives of die scheduled Act are included in die 
Ninth Schedule, Article 31-B affords a belter protection dinn leaving all legislatures 
in India free to make laws with reference to any subject related to Article 31-A(1) 
and milking fundamental rights immune to the challenge of fundamental rights anil 
by Article 31 -(7 leaving all legislatures to make laws ill pursuance of the directive 


65 1920 AC691 : 891.J PC 130 ; 1231.T 177 (PC) 
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principles of State Policy in Articles 39(b) anil (c) and making them immune. As 
Khiinna, J. observed in Kesavananda Bharati 4 Parliament’s scrutiny of the specified 
AcLs by two-thirds majority is a solid protection which makes Article 31-B 
unobjectionable (sec Khanna, J. in Kesavananda Bharati SCC at p. 815, para 1522; 
p. 818, para 1539; and p. 820, para 1533). 

186. Parliament docs not recklessly put in Acts in the Ninth Schedule, 'llic 
petitioners have not shown that any Act in the Schedule is oppressive or destructive 

of fundamental freedom. As shown earlier, out of the present Ninth Schedule of 285 ^ 
Acts, 257 Acts arc rclnlabie estate and land reform, etc. 11 Acts are refutable 1o 
Articles 31 -A (b) to (e). 

187. A complete analysis of the Acts and Regulations in the Ninth Schedule is 
annexed to these submissions as Anncxurc I. 

Submission that after 24-4-1973, Article 31-11 ceases to have efficacy or must cease 

188. ’llicrc is no legal basis for the proposition that Article 31 "has spent itself c 
or “has become obsolete" or because “it has accomplished its purpose”. Rvcn an 
ordinary statute docs not cease to operate by desuetude, much less a part of lire 
Constitution which is a living document for all limes can be so condemned or the 
court can be invited to do so. 

Analogous provision to Article 31-B in Canada 

189. A significant analogy to Article 31-B exists in the Canadian Constitution 
Act, 1982 which introduced the Canadian Charter of Rights and Freedoms. 

190. Various rights and freedoms are guaranteed in the Charter. However, the 
Charier itself carries an exception in Section 33 to exclude rights and freedoms by an 
express declaration in ait Act of Parliament or of iho legislature of the province by 
which dull Act will operate notwithstanding certain rights anti provisions of the 
Charter. 

191. ‘Hie material portions of Section 33 are as follows: e 

33. Exception where express declaration. —(/) Parliament or the legislature of a 

province may expressly declare in an Act of Parliament or of the legislature, as the 
case may be. Quit the Act or a provision thereof shall operate notwithstanding a 
provision included in Section 2 or Sections 7 to 15 of tills Charter. 

(2) An Act or a provision of an Act in respect of which a declaration made 
under litis section is in effect shall have such operation as it would have blit for the f 
provision of this Charter referred to in the declaration. 

192. Section 33 allows Parliament ora Provincial Legislature to limit die rights 
granted in Sections 2 (fundamental freedoms) and 7 to 15 (legal and equality rights) 
of die Charter. This can be done by means of an ordinary statute, passed cither prior 
to a constitutional challenge, or in response to a finding of unconstitutional]ly by a 
court. If Section 3J is invoked, there is no requirement that the legislation he _ 
reasonable or demonstrably justified under Section I of die Charter. Moreover, when 
Section 33 is invoked, courts have no ability to review the legislation, except with 
respect to compliance with Section 33 itself. 

193. This shows there is nothing per sc objectionable in other democratic 

Constitutions to the legislature excluding fundamental freedoms to it particular Act if 
the legislature deems lit. . 


-1 
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The Judgment* of the Court was delivered by 

Y.K. Sabharwal, CJ.— In these matters we are confronted with a very 
a important yet not very easy task of determining the nature and character of 
protection provided by Article 31-B of the Constitution of India, 1950 (for 
short “the Constitution”) to the laws added to the Ninth Schedule by 
amendments made after 24-4-1973. The relevance of this dale is for the 
reason that on this date the judgment in Kesavananda Rharati v. Stale of 
Kerala 1 was pronounced propounding the doctrine of basic structure of the 
^ Constitution to test the validity of constitutional amendments. 

Re: Order of reference 

2. The order of reference made more than seven years ago by a 
Constitution Bench of live Judges is reported in I.R. Coelho v. Stale ofT.N. 2 
(14-9-1999). The Gudalur Janmam Estates (Abolition and Conversion into 

c Ryolwari) Act, 1969 (the Janmam Act), insofar as it vested forest lands in the 
Janmam estates in the Slate of Tamil Nadu, was struck down by diis Court in 
Ralmadies Plantations Ltd. v. Stale ofT.N . 3 because this was not found to be 
a measure of agrarian reform protected by Article 31-A of the Constitution. 
Section 2(f) of the West Bengal Land Molding Revenue Act, 1979 was struck 
down by the Calcutta High Court as being arbitrary and, therefore, 
fj unconstitutional and the special leave petition filed against the judgment by 
the State of West Bengal was dismissed. By the Constitution (Thirty-fourth 
Amendment) Act. the Janmam Act, in its entirety, was inserted in the Ninth 
Schedule. 13y the Constitution (Sixty-sixth Amendment) Act, the West Bengal 
Land Molding Revenue Act, 1979, in its entirety, was inserted in the Ninth 
Schedule. These insertions were the subject-matter of challenge before a fivc- 
e Judge Bench. 

3. ’Hie contention urged before the Constitution Bench was that the 
statutes, inclusive of the portions thereof which had been struck down, could 
not have been validly inserted in the Ninth Schedule. 

4. In the referral order, the Constitution Bencli observed that, according 
to Warn an Ran v. Union of India 4 amendments to the Constitution made on or 

f alter 24-4-1973 by which the Ninth Schedule was amended from time to time 
by inclusion of various Acts, regulations therein were open to challenge on 
the ground that they, or any one or more of them, are beyond the constituent 
power of Parliament since they damage the basic or essential features of the 
Constitution or its basic structure. The decisions in Minerva Mills Ltd. v. 
Union of India 5 and Rhim Singhji v. Union of India 6 were also noted and it 
9 

* Kd.: The unanimous opinion of the nine-Judye Hunch has been delivered by Chief Justice Y.K. 

Sabharwal. 

1 (J973)d SCC 225 

2 (1999) 7 SCC 580 

3 (1972)2.SCC 133 
h 4 (1981) 2 SCC 362 

5 (1980)3.SCC625 

6 (1981) I SCC 166 
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was observed llial the judgment in Woman Ran ‘ l needs to be reconsidered by 
a larger Bench so that the apparent inconsistencies therein are reconciled and 
it is made clear whether an Act or regulation which, or a part of which, is or a 
has been found by this Court to be violative of one or more of the 
fundamental rights conferred by Articles 14, 19 and 31 can be included in the 
Ninth Schedule or whether it is only a constitutional amendment amending 
the Ninth Schedule which damages or destroys the basic structure of the 
Constitution that can be struck down. While referring these matters for 
decision to a larger Bench, it was observed that preferably the matters be b 
placed before a Bench of nine Judges. This is how these matters have been 
placed before us. 

Broad question 

5. The fundamental question is whether on and after 24-4-1973 when the 
basic structure doctrine was propounded, it is permissible for Parliament 
under Article 31-B to immunise legislations from fundamental rights by c 
inserting them into the Ninth Schedule and, if so, what is its effect on the 
power of judicial review of the Court. 

Development of the law 

6. 1-irst. we may consider, in brief, the factual background of framing of 
the Constitution and notice the developments that have taken place almost ^ 
since inception in regard to interpretation of some of the articles of the 
Constitution. 

7. The Constitution was framed alter an in-depth study of manifold 
challenges and problems including that of poverty, illiteracy, long years of 
deprivation, inequalities based on caste, creed, sex and religion. The 
independence struggle and intellectual debates in the Constituent Assembly e 
show the value and importance of freedoms and rights guaranteed by Part III 
and Stale’s welfare obligations in Part IV. The Constitutions of various 
countries including that of the United Stales of America and Canada were 
examined and after extensive deliberations and discussions the Constitution 
was framed. The fundamental rights chapter was incorporated providing in 
detail the positive and negative rights. It provided for the protection of f 
various rights and freedoms, hor enforcement of these rights, unlike 
Constitutions of most of the other countries, the Supreme Court was vested 
with original jurisdiction as contained in Article 32. 

8. llie High Court of Patna in Kameshwar Singh v. Stale of Bihar 1 held 
that a Bihar legislation relating to land reforms was unconstitutional while 
the High Courts of Allahabad and Nagpur upheld the validity of the g 
corresponding legislative measures passed in those Stales, lire parlies 
aggrieved had tiled appeals before the Supreme Court. At the same lime, 
certain /.amindars had also approached the Supreme Court under Article 32 
of the Constitution. It was, at this stage, that Parliament amended the 


*1 Woman Rati V. Union uf India, (1981) 2 SCC 362 
7 AIR 1951 Rat 91 : II.R 30 Rat 451 
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Conslitulion by adding Articles 31-A and 31-B to assist the process of 
legislation to bring about agrarian reforms and confer on such legislative 
measures immunity from possible attack on the ground that they contravene 
the fundamental rights of the citizen. Article 31-B was not pan of the original 
Constitution. It was inserted in the Constitution by the Constitution (First 
Amendment) Act, 1951. The same amendment added after the eighth 
Schedule a new Ninth Schedule containing thirteen items, all relating to land 
reform laws, immunising these laws from challenge on the ground of 
contravention of Article 13 of the Conslitulion. Article 13, inter alia, provides 
that the State shall not make any law which takes away or abridges the rights 
conferred by Part III and any law made in contravention thereof shall, to the 
extent of the contravention, be void. 

9. Articles 31-A and 31-B read as under: 

’‘31-A. Saving of laws providing for acquisition of estates, etc. —(I) 
Notwithstanding anything contained in Article 13, no law providing for- - 

(a) the acquisition by the Stale of any estate or of any rights therein 
or the extinguishment or modification of any such rights, or 

(b) the taking over of the management of any properly by the Slate 
for a limited period either in the public interest or in order to secure the 
proper management of the property, or 

(c) the amalgamation of two or more corporations either in die 
publie interest or in order to secure the proper management of any of the 
corporations, or 

(d) the extinguishment or modification of any rights of managing 
agents, secretaries and treasurers, managing directors, directors or 
managers of corporations, or of any voting rights of shareholders 
thereof, or 

(e) the extinguishment or modification of any rights accruing by 
virtue of any agreement, lease or licence for the purpose of searching 
for, or winning, any mineral or mineral oil, or the premature termination 
or cancellation of any such agreement, lease or licence, 

shall be deemed to be void on the ground that it is inconsistent with, or lakes 
away or abridges any of the rights conferred by Article 14 or Article 19: 

Provided that where such law is a law made by the legislature of a State, 
the provisions of this article shall noi apply thereto unless such law, having 
been reserved for the consideration of the President, has received his assent: 

Provided further that where tiny law makes any provision for the 
acquisition by the Stale of tiny estate and where any land comprised therein 
is held by a person under his personal cultivation, it shall not be lawful for 
the State to acquire any portion of such land as is within the ceiling limit 
applicable to him under any law for the time being in force or any building 
or structure standing thereon or appurtenant thereto, unless the law relating 
to the acquisition of such land, building or structure, provides for payment of 
compensation at a rate which shall not be less than the market vsilue thereof. 
(2) In this article,— 

(«) the expression ‘estate’, shall, in relation to any local area, have 
the same meaning as that expression or its local equivalent has in the 
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existing law relating to land tenures in force in that area and shall also 
include— 

(0 any jagir, inam or muaft or other similar gram and in die a 
States of Tamil Nadu and Kerala, any janmtun right; 

{it) any land held under ryotwari settlement; 

(«0 any land held or let for purposes of agriculture or for 
purposes ancillary thereto, including waste land, forest land, land 
for pasture or sites of buildings ;tnd other structures occupied by 
cultivators of land, agricultural labourers and village artisans; ^ 

(b) the expression 'rights’, in relation to an estate, shall include any 
rights vesting in a proprietor, sub-proprietor, under-proprietor, 
tenure-holder, r.iiyat, under-raiyat or other intermediary and any rights 
or privileges in respect of land revenue. 

31-13. Validation of certain Acts and Regulations. —Without prejudice to 
the generality of the provisions contained in Article 31-A, none of the Acts 
and Regulations specified in the Ninth Schedule nor any of the provisions c 
ihercoi shall be deemed to be void, or ever to have become void, on the 
ground that such Act, Regulation or provision is inconsistent with, or takes 
away or abridges any of the rights conferred by, any provisions of this Part, 
and notwithstanding any judgment, decree or order of any court or tribunal 
to the contrary, each of the said Acts and Regulations shall, subject to the 
power of any competent legislature to repeal or amend it, continue in force.” d 

10. 'lTie constitutional validity of the first Amendment was upheld in 
Sankari Prasad Singh Deo v. Union of India s , 

11. Ihc main object of the amendment was to fully secure the 
constitutional validity of zamindari abolition laws in general and certain 
specified Acts in particular and save those provisions from the dilatory 
litigation which resulted in holding up the implementation of the social e 
reform measures affecting large number of people. Upholding the validity of 
the amendment, it was held in Sankari Prasad* that Article 13(2) does not 
affect amendments to the Constitution made under Article 368 because such 
amendments are made in the exercise of constituent power. The Constitution 
Bench held that to make a law which contravenes the Constitution 
constitutionally valid is a matter oT constitutional amendment and as such it / 
falls within the exclusive power of Parliament. 

12. The constitutional validity of the Acts added to the Ninth Schedule by 
the Constitution (Seventeenth Amendment) Act, 1964 was challenged in 
petitions filed under Article 32 of the Constitution. Upholding the 
constitutional amendment and repelling the challenge in Sajjan Singh v. State 

of Rajasthan'* the law declared in Sankari Prasad* was reiterated. It was g 
noted that Articles 31-A and 31-B were added to the Constitution realising 
that Slate legislative measures adopted by certain States for giving effect to 
the policy ol agrarian reforms have to face serious challenge in the courts of 
law on the ground that they contravene the fundamental rights guaranteed to 
the citizen by Part III. 'Hie Court observed that the genesis ol the amendment 


i 
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8 AIR 1951 SC 158 ; 1952 SCR 89 

9 AIR 1955 SC XI5 : (1965) J SCR 933 
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made by adding Articles 31-A ;tnd 31-B is to assist the Stale Legislatures to 
give effect to die economic policy to bring about much needed agrarian 
a reforms. It noted that if pith and substance test is to apply to the amendment 
made, it would be clear that Parliament is seeking to amend fundsuncntal 
rights solely with the object of removing any possible obstacle in ihe 
fulfilment of the socio-economic policy viz. a policy in which the party in 
power believes. The Court further noted that the impugned Act docs not 
purport to change the provisions of Article 226 and it cannot be said even to 
5 have that effect directly or in any appreciable measure. It noted that the 
object of the Act was to amend the relevant articles in Pan III which confer 
fundamental rights on citizens and as such it falls under the substantive part 
ol Article 368 and does not attract Ihe provision of clause (b) of that proviso. 
Ihe Court, however, noted, that if the effect of the amendment made in the 
fundamental rights on Article 226 is direct and not incidental and if in 
c significant order, different considerations may perhaps arise. 

13. llidayalullah and J.R. Mudholkar, JJ. concurred with the opinion of 
Gajcndragadkar, C.J. upholding the amendment but, at the same time, 
expressed reservations about the effect of possible future amendments on 
fundamental rights and basic structure of the Constitution. Mudholkar. J. 
questioned that: ( Sajjan Singh case 9 , AIR p. 864, para 58) 

d "58. It is also a matter lbr consideration whether making a change in 

a basic leaturc of the Constitution can be regarded merely as an 
amendment or would it be, in effect, rewriting a part of the Constitution; 
and if the latter, would it be within the purview of Article 368?” 

14. In Golak Nath v. State of Punjab 10 a Bench of 11 Judges considered 
the correctness of the view that had been taken in Sankari Prasad* and Sajjan 

e Singh 9 . By majority' ol six to five, these decisions were overruled. It was held 
that the constitutional amendment is “law” within the meaning of Article 13 
ol the Constitution and, therefore, if it takes away or abridges the rights 
conferred by Part III (hereof, it is void. It was declared that Parliament will 
have no power from the date of the decision (27-2-1967) to amend any of the 
provisions ol Part III of the Constitution so as to lake away or abridge the 
! fundamental rights enshrined therein. 

15. Soon alter Golak Nath case* 0 the Constitution (Twenty-fourth 
Amendment) Act, 1971, the Constitution (Twenty-fifth Amendment) Act, 
1971, the Constitution (Twenty-sixth Amendment) Act, 1971 and the 
Constitution (Twenty-ninth Amendment) Act, 1972 were passed. 

16. By Ihe Constitution (Twenty-fourth Amendment) Act, 1971, Article 
13 was amended and after clause (3), the following clause was inserted as 
Article 13(4); 

"13. (4) Nothing in this article shall apply to any amendment of this 
Constitution made under Article 368.” 

9 Sojjon Sintfi v. Slate of Rajasthan, AtR 1965 SC 845 : (1965) 1 SCK 933 

10 AIR 1967 SC 1643: (1967) 2 SCR 762 

8 Sankari Prasad iiil.q/i Dca v. Union of India, AIR 1951 SC 158 ; 1952 SCR 89 
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17. Article 368 was also amended and in Article 368(1) the words “in 
exercise of its constituent powers” were inserted. 

18. The Constitution (Twenty-fifth Amendment) Act, 1971 amended the 
provision ol Article 31 dealing with compensation for acquiring or 
acquisition of properties for public purposes so that only the amount fixed by 
law need to be given anti this amount could not be challenged in court on the 
ground that it was not adequate or in cash, further, after Article 31-B of the 
Constitution, Article 31-C was inserted, namely: 

"31-C. Saving of laws giving effect to certain directive principles .— 
Notwithstanding anything contained in Article 13, no law giving effect to 
Lho policy of the Slate towards securing all or any of the principles laid down 
in Pan IV shall be deemed to be void on the ground that it is inconsistent 
with, or hikes away or abridges any of the rights conferred by Article 14 or 
Article 19 and no law containing a declaration that it is for giving effect to 
such policy shall be called in question in any court on the ground that it 
does not give effect to such policy: 

Provided dint where such law is made by the legislature of a Stiitc, the 
provisions of this article shall not apply thereto unless such law, having been 
reserved for the consideration or the President, has received his assent.” 

(emphasis supplied) 

19. The Constitution (Twenty-sixth Amendment) Act, 1971 omitted from 
the Constitution Article 291 (privy purses) and Article 362 (rights and 
privileges of rulers of Indian Slates) and inserted Article 363-A after Article 
363 providing that recognition granted to rulers oC Indian States shall cease 
and privy purses be abolished. 

20. The Constitution (Twenty-ninth Amendment) Act, 1972 amended the 
Ninth Schedule to the Constitution inserting therein two Kerala Amendment 
Acts in furtherance ol land reforms after f.ntry 64, namely, iintry 65— 
Kerala Land Reforms Amendment Act, 1969 (Kerala Act 35 of 1969); and 
fin try 66—Kerala Land Reforms Amendment Act, 1971 (Kerala Act 35 of 
1971). 

21. These amendments were challenged in Kesavananda Bharati case 1 . 
Ihe decision in Kesavananda Bharati case 1 was rendered on 24-4-1973 by a 
thirteen-judge Bench and by majority of seven to six Golak Nath case 10 was 
overruled. The majority opinion held that Article 368 did not enable 
Parliament to alter the basic structure or framework of the Constitution. Ihe 
Constitution (Twenty-fourth Amendment) Act, 1971 was held to be valid, 
further, the lirst part ol Article 31-C was also held to be valid. However, the 
second part of Article 31-C that 

“no law containing a declaration that it is for giving effect to such policy 
shall be called in question in any court on the ground that it does not give 
effect to such policy" 

was declared unconstitutional. The 29th Constitution Amendment was held 
valid, ihe validity ol the 26th Amendment was left to be determined by a 
Constitution Bench of five Judges. 

1 Kcsanmaiida llhtiritli v. Stale n/Kcnita, (1973) -t SCC 225 : 1973 Supp SCR J 
10 Ctilak Noth v. Stale of Punjab, AIR 1967 SC 1613 : (1967) 2.SCR 762 
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22. 1'hc majority opinion did not accept the unlimited power of 
Parliament to amend the Constitution and instead held that Article 368 has 

a implied limitations. Article 368 docs not enable Parliament to alter the basic 
structure or framework of the Constitution. 

23. Another important development took place in June 1975, when the 
Allahabad High Court sec aside the election of the then Prime Minister Mrs 
Indira Gandhi to the lifth Cok Sabha on the ground of alleged corrupt 
practices. Pending appeal against the High Court judgment before the 

b Supreme Court, the Constitution (Thiny-ninlh Amendment) Act, 1975 was 
passed. Clause (4) of the amendment inserted Article 329-A after Article 329. 
Sub-clauses (4) and (5) of Article 329-A read as under: 

“329-A. (4) No law made by Parliament before the commencement of 
the Constitution (Thirty-ninth Amendment) Act, 1975, insofar ais it relates to 
election petitions and matters connected therewith, shall apply or shall be 
C deemed ever to have applied to or in relation to the election of any such 
person as is referred to in clause (1) to cither House of Parliament and such 
election shall not be deemed to be void or ever to have become void on any 
ground on which such election could lie declared to be void or has before 
such commencement, been declared to be void under any such law and 
notwithstanding any order made by any court, before such commencement, 
d declaring such election to be void, such election shall continue to be valid in 
all respects and any such order and any finding on which such order is based 
shall be anti shall be deemed always to have been void and of no effect. 

(5) Any appeal or cross-appeal against any such order of any court as is 
referred to in clause (4) pending immediately before the commencement of 
the Constitution (Thirty-ninth Amendment) Act, 1975, before the Supreme 
e Court shall be disposed of in conformity with the provisions of clause (4).” 

24. Clause (5) of the Amendment Act inserted after Entry 86, Entries 87 
to 124 in the Ninth Schedule. Many of the entries inserted were unconnected 
with land reforms. 

25. In Indiru Nehru Gandhi v. Raj Nurain 1! the aforesaid clauses were 
struck down by holding them to be violative of the basic structure of the 

/ Constitution. 

26. About two weeks before the Constitution Bench rendered the 
decision in Indira Gandhi case 11 internal Emergency was proclaimed in the 
country. During the Emergency from 26-6-1975 to March 1977, Article 19 of 
the Constitution stood suspended by virtue of Article 358 and Articles 14 and 
21 by virtue ol Article 359. During internal Emergency, Parliament passed 

g the Constitution (Pnrlieih Amendment) Act, 1976. By clause (3) of the said 
amendment, in the Ninth Schedule, alter Entry 124, Entries 125 to 188 were 
inserted. Many of these entries were unrelated to land reforms. 

27. Article 368 was amended by the Constitution (Forty-second 
Amendment) Act, 1976. It, inter alia, inserted by Section 55 of the 


11 1975 Supp.SCC t 
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Amendment Act, in Article 368, after clause (3), the following clauses (4) 
and (5): 

"368. (4) No amendment of this Constitution (including the provisions a 
of Pan III) made or purporting to have been made under this article whether 
before or after the commencement of Section 55 of the Constitution 
(Pony-second Amendment) Act, 1976 shall be called in question in any 
court on any ground. 

(5) For the removal of doubts, it is hereby declared dial there shall be no 
limitation whatever on the constituent power of Parliament to amend by way b 
of addition, variation or repeal the provisions of this Constitution under this 
article.” 

28. After the end of internal Emergency, the Constitution (Forty-fourth 
Amendment) Act, 1978 was passed. Section 2, inter alia, omitted sub-clause 
(/) of Article 19 with the result that the right to property ceased to he a 
fundamental right and it became only legal right by insertion or Article 300-A c 
in the Constitution. Articles 14, 19 and 21 became enforceable after the end 
of Emergency. Parliament also took steps to protect fundamental rights that 
had been infringed during the Emergency. The Maintenance of Internal 
Security Act, 1971 and die Prevention of Publication of Objectionable Matter 
Act, 1976 which had been placed in the Ninth Schedule were repealed. Hie 
Constitution (Forty-fourth Amendment) Act also amended Article 359 of the d 
Constitution to provide that even though other fundamental rights could be 
suspended during the Emergency, rights conferred by Articles 20 and 21 
could not be suspended. 

29. During Emergency, the fundamental rights were read even more 
restrictivcly as interpreted by the majority in ADM, Jabalpur v. Shivakaitl 
Shukla 12 . 'Hie decision in ADM, Jabalpur 12 about the restrictive reading of e 
right to lile and liberty stood impliedly overruled by various subsequent 
decisions. 

30. I he lundamemal rights received enlarged judicial interpretation in 
the post-1 imergency period. Article 21 which was given strict textual 
meaning in A.K. G opal an v. Stale of Madras 12 interpreting the words j 
“according to procedure established by law” to mean only enacted law, 
received enlarged interpretation in Maneka Gandhi v. Union of India' A . A.K. 
Gopalan 13 was no longer good law. In Maneka Gandhi H a Bench of seven 
Judges held that the procedure established by law in Article 21 had to be 
reasonable and not violative of Article 14 and also that fundamental rights 
guaranteed by Part 111 were distinct and mutually exclusive rights. 

31. In Minerva Mills case 5 the Court struck down clauses (4) and (5) of 
Article 368 finding that they violated the basic structure ol'lhe Constitution. 

12 0976) 2 SCC 521 

13 AIR 1950 SC 27 : 1950 SCR 88 : 1950 Cri U 1383 

14 (1978) 1 SCC 218 

5 Minerva Mills I Jit. v. Union of Initio, ( 1980) 3 SCC 625 
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32. The next decision to he noted is that of Warn an Rao‘\ The 
developments that had taken pisice posi-Kesavananda Bharati case 1 have 

a been noticed in this decision. 

33. In Bhim Singhji 4 * 6 challenge was made to the validity of the Urban 
Land (Ceiling and Regulation) Act, 1976 which had been inserted in the 
Ninth Schedule after Kesavanandu Bharati case 1 . The Constitution Bench 
unanimously held that Section 27(1) which prohibited disposal of property 
within the ceiling limit was violative of Articles 14 and 19(1)(/) of Part TIT. 

b When the said Act was enforced in February 1976, Article 19(1)(/) was part 
of fundamental rights chapter and ns already noted it was omitted therefrom 
only in 1978 and made instead only a legal right under Article 300-A. 

34. It was held in L. Chandra Kumar v. Union of India 15 that power of 
judicial review is an integral and essential feature or the Constitution 
constituting the basic part, the jurisdiction so conferred on the High Courts 

c and the Supreme Court is a part ol inviolable basic structure oT the 
Constitution of India. 

Constitutional amendment of the Ninth Schedule 

35. It would be convenient to note at one place, various constitutional 
amendments which added/omitted various Acts/provisions in the Ninth 
Schedule from Items 1 to 284. It is as under: 


"Amendment 

Acis/Provisions 

added 

1st Amendment (1951) 

1-13 

4th Amendment (1955) 

14-20 

17th Amendment (1964) 

21-64 

29th Amendment (1971) 

65-66 

34th Amendment (1974) 

67-86 

39th Amendment (1975) 

87-124 

40th Amendment (1976) 

125-188 

47th Amendment (1984) 

189-202 

66ih Amendment (1990) 

203-257 

76th Amendment (1994) 

257-A 

78th Amendment (1995) 

258-284 


Omissions 

In 1978 Item 92 (the Internal Security Act) was repealed by the 
parliament ary Act. 

In 1977 Item 130 (the Prevention or Publication of Objectionable 
9 Matter) was repealed. 

In 1978 the 44th Amendment omitted Items 87 (the Representation 
of People Act), 92 and 130.” 

4 Woman Kan v. Union of India, (1981) 2 SCC 362 

I Kestnimtmda Bharati v. Stale of Knrata, (1973) 4 SCC 225 

6 Bhim .Singhji v. Union of India, (198J) t SCC 166 
15 (1997) 3 SCC 261 : 1997 SCC (I.&S) 577 
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Many additions arc unrelated to land reforms. 

36. The question is as to the scope of challenge to the Ninth Schedule 

laws after 24-4-1973. a 

Article 32 

37. 'Hie significance of jurisdiction conferred on this Court by Article 32 
is described by Dr. B.R. Ambcdkar as follows: (Constituent Assembly 
Debates. Vol. IX, p. 953) 

"most important article without which this Constitution would be a b 
nullity". 

Further, it has been described 1 as "the very soul of the Constitution and the 
very heart of it”. 

38. Reference may also be made to the opinion of Palanjali Sastri, C.J. in 
State of Madras v. V.G. Row 16 to the following effect: (AIR p. 199, para 13) 

“This is especially true as regards the 'fundamental rights’, as to ° 
which [the Supreme Court] lias been assigned the role of a sentinel on 
the ‘qui vivc'. While the Court naturally attaches great weight to the 
legislative judgment, it cannot desert its own duty to determine finally die 
constitutionality of an impugned statute.” 

39. The jurisdiction conferred on tills Court by Article 32 is an important d 
and integral part of the basic structure of the Constitution of India and no Act 

of Parliament can abrogate it or take it away except by way of impermissible 
erosion of fundamental principles of the constitutional scheme, arc settled 
propositions of Indian jurisprudence [see Fertilizer Corpn. Kamgar Union 
(Regd.) v. Union of India 11 , Stale of Rajasthan v. Union of India 1 *, Krishna 
Swami v. Union of India 19 , Daryao v. State of U.R 20 and L. Chandra e 
Kumar 15 . | 

40. In S.R. liommai v. Union of India 11 it was reiterated that the judicial 
review is a basic feature ol the Constitution and that the power of judicial 
review is a constituent power that cannot he abrogated by judicial process of 
interpretation. It is a cardinal principle of our Constitution that no one can 
claim to be the sole judge of die power given under the Constitution and that ^ 
its actions are within the confines of the powers given by the Constitution. 

41. It is the duty of (his Court to uphold the constitutional values and 
enforce constitutional limitations as the ultimate interpreter of the 
Constitution. 

g 

f Ed.: Also by Dr Ambcdkar in Constituent Assembly Debates, Vol. VII. p. 953. 

16 AIR 1952 SC 196: 1952 SCR 597 : 1952 Cri 1J 966 

17 (1981) 1 SCC 568 
IS (1977) 3 SCC 592 

19 (1992)4.SCC605 

20 AIR 1961 SC 1457 : (1962) 1 SCR 571 

15 L, ChanJm Kumar V. Union of India, {1997) 3 SCC 261 : 1997 SCC (L&S) 577 ' 

21 (1994) 3 SCC I 
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Principles of construction 

42. The Constitution is a living document. The constiiulionsil provisions 
a have to be construed having regard to the march of time and die development 

of law. It is, therefore, necessary that while construing the doctrine of basic 
structure due regard be had to various decisions which led to expansion and 
development of the law. 

43. The principle of constitutionalism is now a legal principle which 
requires control over the exercise of governmental power to ensure dial it 

b docs not destroy the democratic principles upon which it is based. These 
democratic principles include the protection of fundamental rights. The 
principle of constitutionalism advocates a cheek and balance model of the 
separation of powers; it requires a diffusion of powers, necessitating different 
independent centres of decision-making. The principle of constitutionalism 
underpins the principle of legality which requires the courts to interpret 
c legislation on the assumption that Parliament would not wish to legislate 
contrary to fundamental rights. The legislature can restrict fundamental rights 
but it is impossible for laws protecting fundamental rights to be impliedly 
repealed by future statutes. 

Common law constitutionalism 

d 44. The protection of fundamental constitutional rights through the 
common law is main feature of common law constitutionalism. 

45. According to Dr. Anianya Sen, the justification for protecting 
fundamental rights is not on the assumption that they arc higher rights, but 
that protection is die best way to promote a just and tolerant society. 

46. According to Lord Steyn, the judiciary is the best institution to 
e protect fundamental rights, given its independent nature and also because it 

involves interpretation based on the assessment of values besides textual 
interpretation. It enables application of the principles of justice and law. 

47. Under the controlled Constitution, the principles of checks and 
balances have an important role to play, liven in England where Parliament is 
sovereign. Lord Steyn has observed that in certain circumstances, courts may 

f be lorced to modify the principle of parliamentary sovereignty, for example, 
in eases where judicial review is sought to be abolished. By this the judiciary 
is protecting a limited form of constitutionalism, ensuring that their 
institutional role in the Government is maintained. 

Principles of constitutionality 

g 48. lTtcre is a difference between parliamentary and constitutional 
sovereignty. Our Constitution is framed by a Constituent Assembly which 
was not Parliament. It is in the exercise of law-making power by the 
Constituent Assembly that wc have a controlled Constitution. Articles 14, 19, 
21 represent the foundational values which form the basis of die rule of law. 
These are the principles of constitutionality which form the basis of judicial 
review apart from the rule of law and separation of powers. If in future, 
judicial review was to be abolished by a constitutional amendment, as Lord 
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Sceyn says, the principle of parliamentary sovereignty even in England would 
require a rclook. This is how law has developed in England over the years. It 
is in such cases that doctrine of basic structure as propounded in a 
Kesavananda Bharali case 1 has to apply. 

49. Granville Austin has been extensively quoted and relied on in 
Minerva Mills 5 . Chandrachud, C.J. observed that to destroy the guarantees 
given by Pan III in order to purportedly achieve the goals of Part IV is 
plainly to subvert the Constitution by destroying its basic structure. 
Fundamental rights occupy a unique place in the lives of civilised societies b 
and have been described in judgments as “transcendental”, "inalienable” and 
“primordial”. They constitute the ark of the Constitution (Kesavananda 
Bharali 1 at SCC pp. 991, 999). The learned Chief Justice held that Paris 111 
and IV together constitute the core of commitment to social revolution and 
they, together, arc the conscience of the Constitution. It is to be traced for a 
deep understanding of the scheme of the Indian Constitution. The goals set c 
out in Part IV have, therefore, to be achieved without the abrogation of the 
means provided for by Part III. It is in this sense that Parts III and IV together 
constitute (he core of our Constitution and combine to form its conscience. 
''Anything that destroys the balance between the two parrs will ipso facto 
destroy an essential element of the basic structure of our Constitution 
(emphasis supplied) ( Minerva Mills 5 , SCC p. 654, para 57.) l-'unher observes d 
the learned Chief Justice, that die matters have to be decided not by 
metaphysical subtlety, nor as a matter of semantics, but by a broad and liberal 
approach. We must not miss the wood for the trees. A total deprivation of 
fundamental rights, even in a limited area, can amount to abrogation of a 
fundamental right just as partial deprivation in every area can. Hie 
observations made in the context of Article 31-C have equal and full force for e 
deciding the questions in these matters. Again the observations made in para 
70 (SCC p. 659) are very relevant for our purposes. It lias been observed that 
(Minerva Mills case 5 , para 70, p. 659) 

"IIII by a constitutional amendment| the application of Articles 14 
and 19 is withdrawn from a defined Held of legislative activity, which is 
reasonably in public interest, the basic framework of the Constitution f 
may remain unimpaired. But if the protection of those articles is 
withdrawn in respect of an uncntalogued variety of laws, fundamental 
freedoms will become a ‘parchment in a glass case’ to be viewed as a 
matter of historical curiosity.” 

These observations are very apt for deciding die extent and scope of judicial 
review in cases wherein entire Part III, including Articles 14, 19. 20, 21 and 9 
32, stand excluded without any yardstick. 

50. The developments made in the field of interpretation and expansion 
of judicial review' shall have to be kept in view while deciding the 
applicability of the basic structure doctrine—to find out whether there has 

1 Kesavananda llharati v. Stale of Kerala,{ 1973) 1 SCC 225 : 1973 Supp SCR i 
S Minerva Mills I Ml. v. Union of India, (i‘JS0) 3 SCC 625 
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been violation of any fundamental right, the extent of violation, does it 
destroy the balance or it maintains the reasonable balance, 
a 51. I"hc observations of Dhagwati, J. in Minerva Mills case 5 show how 
clause (4) ol Article 368 would result in enlarging the amending power of 
Parliament contrary to die dictum in Kesavananda Bkarati case 1 . The learned 
Judge has said in para S5 that: (SCC p. 676) 

"So long as clause (4) stands, an amendment of the Constitution 
though unconstitutional and void as transgressing the limitation on the 
b amending power of Parliament as laid down in Kesavananda Bkarati 
case 1 would be unchallengeable in a court of law. "lhe consequence of 
this exclusion of the power of judicial review would be that, in effect and 
substance, the limitation on the amending power of Parliament would, 
from a practical point of view, become non-existent and it would not be 
incorrect to say that, covertly and indirectly, by the exclusion of judicial 
c review, the amending power of Parliament would stand enlarged, 
contrary to the decision of this Court in Kesavananda Bkarati case 1 . This 
would undoubtedly damage the basic structure of the Constitution, 
because there arc two essential features of the basic structure which 
would be violated, namely, the limited amending power of Parliament 
and the power of judicial review with a view to examining whether any 
^ authority under the Constitution has exceeded the limits of its powers.” 

52. In Minerva Mills 5 while striking down the enlargement of Article 
31-C through 42nd Amendment which had replaced the words "of or any of 
the principles laid down in Part IV” with “the principles specified in clause 
(b) or clause (c) and Article 39”, Chundnichud, J. said: (SCC pp. 592-93, 
para 1) 

“Section 4 of lhe Constitution (Forty-second Amendment) Act is 
beyond the amending power of Parliament and is void since it damages 
the basic or essential features of the Constitution and destroys its basic 
structure by a total exclusion of challenge to any law on the ground that it 
is inconsistent with, or lakes away or abridges any of the rights conferred 
by Article 14 or Article 19 of the Constitution, if the law is for giving 
effect to the policy of the Stale towards securing all or any of the 
f principles laid down in Part IV of the Constitution." 

53. In Indira Gandhi case ]1 , for the first time the challenge to the 
constitutional amendment was not in respect of the rights to properly or 
social welfare, the challenge was with reference to an electoral law. 
Analysing this decision, II.M. Scervai in Constitutional Law of India (4th 
Fdn.) says that "the judgment in Election case l] breaks new ground, which 

9 has important clfccls on Kesavananda Bkarati case 1 itself’ (para 30.18), 
Further the author says that: 

“No one can now write on the amending power, without taking into 
account lhe effect of Election case 11 ." (para 30.19) 

^ 5 Affnervn Mills hJ. v. Union of India. ( 1980) 1 SCC 625 

1 Kesavananda Bharati v. Stare of Kerala, (J973) *\ SCC 225 : 1973 Supp SCR 1 
11 Indira Nehru (huidhi v, Raj Narnia, 1975 Supp SCC 1 
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Thu author then goes on to clarify the meaning of certain concepts — 
“constituent power”, "rigid” (controlled), or “flexible" (uncontrolled) 
constitution, “primary power” and "derivative power”. a 

54. The distinction is drawn by (he author between the making of a 
Constitution by a Constituent Assembly which was not subject to restraints 
by any external authority as a plenary law-making power and a power to 
amend the Constitution, a derivative power derived from the Constitution and 
subject to the limitations imposed by the Constitution. No provision of the 
Constitution framed in exercise of plenary law-making power can be ultra b 
vires because there is no touchstone outside die Constitution by which the 
validity of provision of the Constitution can be adjudged. The power for 
amendment cannot be equated with such power of framing the Constitution. 
The amending power has to be within the Constitution and not outside it. 

55. For determining whether a particular feature of the Constitution is 
part ol its basic structure, one has per force to examine in each individual c 
case the place of the particular feature in the scheme of our Constitution, its 
object and purpose, and the consequences of its denial on the integrity of the 
Constitution as a fundamental instrument of the country’s governance 
(Chandrachud, C.J. in Indira Gandhi case* 1 ), 

56. The fundamcnlalness of fundamental rights has thus to be examined 
having regard to the enlightened point of view as a result of development of d 
fundamental rights over the years. It is, therefore, imperative to understand 
the nature of guarantees under fundamental rights as understood in the years 
that immediately followed after ihe Constitution was enforced when 
fundamental rights were viewed by this Court as distinct and separate rights. 

In early years, the scope of ihe guarantee provided by these rights was 
considered to be very narrow. Individuals could only claim limited protection e 
againsl the State. This position has changed since long. Over the years, the 
jurisprudence and development around fundamental rights has made it clear 
that they are not limited, narrow rights but provide a broad check against the 
violations or excesses by the Slate authorities. The fundamental rights have 
in fact proved to be the most significant constitutional control on the 
Government, particularly legislative power. This transition from a set of / 
independent, narrow rights to broad cheeks on State power is demonstrated 
by a series ol eases that have been decided by this Court. In Slate of Bombay 
v. lihanji Munji 22 relying on the ratio of Gopalan 13 it was held that Article 31 
was independent ol Article 19(1)(/). However, it was in Rnsiom Cavasjee 
Cooper v. Union of India 23 (popularly known as Bank Nationalisation case) 
that ihe viewpoint of Gopalan 13 was seriously disapproved. While rendering ® 
this decision, the locus of the Court was on the actual impairment caused by 
the law, rather than the literal validity of the law. 'ITiis view was reflective of 

] 1 Indira Nchnt Gandhi V. Raj tVorvin, 1975 Supp SCC t 

22 AIR 1955 SC II : (1955) ] SCR 777 

13 A.K. Gopalan v. Stale of Madras. AIR 1950 SC 27 ; 1950 SCR 88 ; 1950 Cri IJ 1383 

23 (1970) 1 SCC 218 ; (1970) 3 SCR 530 
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the decision taken in Sakai Papers (P) Ltd. v. Union of India 24 where the 
Court was laced with the validity of certain legislative measures regarding 
a the control of newspapers and whether it amounted to infringement of Article 
19(l)(a). While examining this questior the Court stated that the actual effect 
of the law on the right guaranteed must be taken into account. This ratio was 
applied in Hank Nationalisation case 23 . 'Ilic Court examined the relation 
between Article 19(I)(/) and Article 13 and held that they were not mutually 
exclusive. 1'he ratio of Gopalaii 12 was not approved. 

L> 57. View taken in Bank Nationalisation case 12 has been reiterated in 
number of cases (sec Sambhu Nath Sarkar v. State o/W.B. 25 , Haradhan Saha 
v. State of W.B. 26 and Khudiram Das v. State of W.B. 27 and finally the 
landmark judgment in Maneka Gandhi M ). Relying upon Cooper case 23 it 
was said dial Articles 19(1) and 21 are not mutually exclusive. The Court 
observctl in Maneka Gandhi case 1 ' 1 : (SCC pp. 282-83, para 6) 
c “The law, must, therefore, now be taken to be well settled that Article 

21 does not exclude Article 19 and that even if there is a law prescribing 
a procedure for depriving a person of ‘personal liberty’ and there is 
consequently no infringement of the fundamental right conferred by 
Article 21, such law, insofar us it abridges or takes away any 
fundamental right under Article 19 would have to meet the challenge of 
^ that article. Ibis proposition can no longer be disputed after the 
decisions in R.C. Cooper case 12 , Sambhu Nath Sarkar case 25 and 
Haradhan Saha case 16 . Now, if a law depriving a person of 'personal 
liberty' and prescribing a procedure for that purpose within the meaning 
of Article 21 has to stand the lest of one or more of the fundamental 
rights conferred under Article 19 which may be applicable in a given 
e situation, ex hypothesi it must also be liable to be tested with reference to 
Article 14. lliis was in fact not disputed by the learned Attorney General 
and indeed he could not do so in view of the clear and categorical 
statement made by Mukhcijea, J„ in A.K. Gopalan case' 2 that Article 21 
‘presupposes that the law is a valid and binding law under the provisions 
of the Constitution having regard to the competence of the legislature and 
1 the subject it relates to and docs not infringe any of the fundamental 
rights which the Constitution provides for’, including Article 14. lliis 
Court also applied Article 14 in two of its earlier decisions, namely, State 
of W.B. v. Amvar Ali Sarkar 28 and Kathi lianing Rawal v. Stale of 
Sanrashtra 19 ...." (emphasis supplied) 

g 2‘\ AIR 1962 SC 305 : (1962) 3 SCR 842 

23 Rustam Carasjee Cooper v. Union of India. (1970) J SCC 24S : (1970) 3 SCR 530 

13 A.K. Gopaion v. State of Madras, AIR 1950 SC 27 : 1950 SCR 88 : 1950 Cri 1J 1383 

25 (1973) 1 SCC 856: 1973SCC (Cri)61S : (197-1) | SCR 1 

26 (1975) 3 SCC 198 : 1974 SCC (Cri) 816 : (1975) 1 SCR 778 

27 (1975) 2 SCC 81 : 1975 SCC (Cri) -135 : (1975) 2 SCR S32 

14 Maneka Gandhi v. Union of India, (197S) 1 SCC 248 

28 AIR 1952 SC 75 : 1952 SCR 284 : 1952 Cri IJ 510 

29 AIR 1952 SC 123 : 1952 SCR 435 : 1952Cri IJ 805 
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58. The decision also stressed on the application of Article 14 to a law 

under Article 21 and stated that even principles of natural justice be 

incorporaicd in such a test. It was held: (SCC pp. 283-84, paras 7 & 8) a 

'... In fact equality and arbitrariness are sworn enemies; one 
belongs to the rule of law in a republic, while the other, to the whim and 
caprice of an absolute monarch. Where an act is arbitrary, it is implicit in 
it that it is unequal both according to political logic and constitutional 
law and is therefore violative of Article 14.' Article 14 strikes at 
arbitrariness in Slate action and ensures fairness and equality of fa 
treatment. The principle of reasonableness, which legally as well as 
philosophically, is an essential element of equality or non-arbitrariness 
pervades Article 14 like a brooding omnipresence and (he procedure 
contemplated by Article 21 must answer the test of reasonableness in 
order to be in conformity with Article 14. It must be 'right and just and 
fair’ and not arbitrary, fanciful or oppressive; otherwise, it would be no c 
procedure at all and the requirement of Article 21 would not be satisfied. 

Any procedure which permits impairment of the constitutional right 
to go abroad without giving reasonable opportunity to show cause cannot 
but he condemned as unfair and unjust and hence, there is in the present 
case clear infringement of the requirement of Article 21.” 

(emphasis supplied) d 

59. The above position was also reiterated by Krishna Iyer, J., as follows: 

(SCC p, 343, para 96) 

“The Gopalan n verdict, with the cocooning of Article 22 into a 
self-contained code, lias suffered supersession at the hands of R.C. 
Cooper--'. Hy way of aside, the fluctuating fortunes of fundamental 
rights, when the prolelarisl and the proprietarist have asserted them in e 
Court, partially provoke sociological research and hesitantly project the 
Cardozo thesis of subconscious forces in judicial noesis when the 
cycloramic review starts front Gopalun lJ , moves on to Kerala Education 
Bill, l l J57. In re ia and then on to All India Bank Employees ' Assn . 31 , next 
to Sakai Papers 14 , crowning in Cooper 13 and followed by Bennett 
Coleman*- and Sambhu Nath Sarkar 2 -\ Be that as it may, the law is now / 
settled, as I apprehend it, that no article in Part III is an island but pari 
of a continent, and the conspectus of the whole part gives the direction 
and correction needed for interpretation of these basic provisions. Man is 
not dissectihle into separate limbs and, likewise, cardinal rights in an 
organic constitution, which make man httmaiP have a synthesis. The 

g 

13 A.K. Gopalan v. State of Madras, AIR 1950 SC 27: 1950 SCR 88 : 1950 Cri IJ 1383 

23 Rustam Cavosjcc Cooper v. Union of India, (1970) 1 SCC 248 : (1970) 3 SCR 530 

31) AIR 1958 SC 956 

31 AH India Bank Itinplayccs’Assn. \.Nntional Industrial‘tribunal, A\R 1962 SC 171 

24 Sakai Papers (!’) lad. v. Union of India. AIR 1962 SC 305 : (19&2) 3 SCR 842 

32 llennell Coleman .£• Co. v. Union of Indio, (1972) 2 SCC 788 ^ 

25 Satnbha Nath Sarkar v. Stare ofW.ll., (1973) J SCC 856 : 1973 SCC (Cri) 61S ; (1974) 1 SCR 1 
t Ell: Emphasis in original. 
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proposition is indubitable that Article 21 does not, in a given situation, 
exclude Article 19 if both rights arc breached.” (emphasis supplied) 
a 60. It is evident that it can no longer be contended that protection 
provided by fundamental rights comes in isolated pools. On the contrary, 
these rights together provide a comprehensive guarantee against excesses by 
Slate authorities. Thus post-zV/a/iefo/ Gandhi case™ it is clear that (he 
development of fundamental rights has been such that it no longer involves 
the interpretation of rights as isolated protections which directly arise but 
b they collectively form a comprehensive test against the arbitrary exercise of 
State power in any area that occurs as an inevitable consequence. The 
protection of fundamental rights has, therefore, been considerably widened. 

61. The approach in the interpretation of fundamental rights has been 
evidenced in a recent case M. Nagaraj v. Union of India 33 in which the Court 
noted: (SCC pp. 24M2, para 20) 

"20. This principle of interpretation is particularly apposite to the 
interpretation of fundamental rights. It is a fallacy to regard fundamental 
rights as a gift from the State to its citizens. Individuals possess basic 
human rights independently of any Constitution by reason of the basic- 
fact that they are members of the human race. These fundamental rights 
are important as they possess intrinsic value. Part III of the Constitution 
does not confer fundamental rights. It confirms their existence and gives 
them protection. Its purpose is to withdraw certain subjects from the area 
of political controversy to place them beyond the reach of majorities and 
officials and to establish them as legal principles to be applied by the 
courts. Cveiy right has a content. Every foundational value is put in Part 
HI as a fundamental right as it has intrinsic value, flic converse docs not 
apply. A right becomes a fundamental right because it has foundational 
value. Apart from the principles, one has also to see the structure of the 
article in which the fundamental value is incorporated. Fundamental 
right is a limitation on the power of the State. A Constitution, and in 
particular that of it which protects and which entrenches fundamental 
rights and freedoms to which all persons in the State arc to be entitled is 
to be given a generous and purposive construction. In Sakai Papers (Pj 
Ltd. v. Union of India Z<1 this Court has held that while considering the 
nature and content of fundamental rights, the Court must not be too 
astute to interpret the language in a literal sense so as to whittle them 
down. The Court must interpret the Constitution in a manner which 
would enable the citizens to enjoy the rights guaranteed by it in the 
fullest measure. An instance of literal and narrow interpretation of a vital 
fundamental right in the Indian Constitution is the early decision of the 
Supreme Court in A.K. Gopalan v. Stale of Madras 12 . Article 21 of (he 

IT Manckti Gandhi V. Union of India, (1978) ] SCC 2-18 
33 (2006) S SCC 212 
2<l AIR 1962 SC 305 : (1962) 3 SCR K42 

13 A.K. Gopalan v. State of Madias. AtR 1950 SC 27 : 1950 SCR S8 : 1950 Cri 1J I3K3 
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Constitution provides that no person shall be deprived of his life and 
personal liberty except according to procedure established by law. ITie 
Supreme Court by a majority held dial 'procedure established by law’ a 
means any procedure established by law made by Parliament or the 
legislatures of the Stale. The Supreme Court refused to infuse the 
procedure with principles of natural justice. It concentrated solely upon 
the existence of enacted law. After three decades, the Supreme Court 
overruled its previous decision in A.K. Gopalan™ and held in its 
landmark judgment in Maneka Gandhi v. Union of India 1 ' 1 that the b 
procedure contemplated by Article 21 must answer the test of 
reasonableness. The Court further held that the procedure should also be 
in conformity with the principles of natural justice. This example is given 
to demonstrate an instance of expansive interpretation of a fundamental 
right. I lie expression ‘life’ in Article 21 does not connote merely 
physical or animal existence. The right to life includes right to live with c 
human dignity. This Court has in numerous cases deduced fundamental 
features which arc not specifically mentioned in Part III on the principle 
that certain unarticulatcd rights arc implicit in the enumerated 
guarantees. 1 ' (emphasis supplied) 

62. The abrogation or abridgment of (he fundamental rights under 
Chapter 111 have, therefore, to be examined on broad interpretation, the d 
narrow interpretation of fundamental rights chapter is a tiling of past. 
Interpretation ol the Constitution has to be such as to enable the citizens to 
enjoy the rights guaranteed hy Part HI in the fullest measure. 

Separation of powers 

63. The separation of powers between Legislature, I Executive and the 
Judiciary- constitutes basic structure, has been found in Kesavanunda Hisaraii 9 
case 1 by the majority. Later, it was reiterated in Indira Gandhi case 1 '. A targe 
number of judgments have reiterated that the separation of powers is one of 
the basic features of the Constitution. 

64. In lact, it was settled centuries ago that for preservation of liberty and 
prevention ol tyranny it is absolutely essential to vest separate powers in f 
three different organs. In The Federalist Nos. 47, 48, and 51, James Madison 
details how a separation of powers preserves liberty and prevents tyranny. In 
The Federalist No. 47, Madison discusses Montesquieu's treatment of the 
separation of powers in Spirit of Laws, (Book XI, Chapter 6). There 
Montesquieu writes, 

“When the legislative and executive powers are united in the same g 
person, or in the same body of Magistrates, there can be no liberty ... 
Again, there is no liberty, ii the judicial power be not separated from the 
legislative and executive.” 

13 A.K. Gopatan v. Slate of Madras. Am 1950 SC 27 : 1950 SCR 8S : 1950 Cri IJ 1383 
1*1 (1978) 1 SCC 218 

i Kesavananda Dharati v. State of Kera/n, (1973) 4 SCC 225 : 1973SuppSCR 1 
il Indira Nclmt Gandhi v. Raj Narain , 1975 Supp SCC 1 
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Madison points out that Montesquieu did not feel dial different branches 
could not have overlapping functions, but rather that the power of one 
a department of Government should not be entirely in the hands of another 
department of Government. 

65. Alexander Hamilton in The Federalist No. 78. remarks on the 
importance of the independence of the judiciary to preserve the separation of 
powers and the rights of the people: 

“The complete independence of the courts of justice is peculiarly 
° essential in a limited Constitution. By a limited Constitution, 1 
understand one which contains certain specified exceptions to the 
legislative authority; such, for instance, that it shall pass no bills of 
attainder, no ex post facto laws, and the like. Limitations of this kind can 
be preserved in practice in no other way than through the medium of 
courts of justice, whose duty it must be to declare all acts contrary to the 
c manifest tenor of the Constitution void. Without this, all the reservations 
of particular rights or privileges would amount to nothing.” (434) 

66. Montesquieu finds that tyranny pervades when there is no separation 
of powers: 

"There would be an end of everything, were the same man or same 
^ body, whether of the nobles or of the people, to exercise those three 
powers, that of enacting laws, that of executing the public resolutions, 
and of trying the causes of individuals.” 

67. Ihe Supreme Court has long held that the separation of powers is part 
oT the basic structure of the Constitution. Liven before the basic structure 
doctrine became pari of constitutional law, Ihe importance of the separation 

e of powers on our system of governance was recognised by this Court in 
Special Reference No. 1 of 1964**. 

Contentions 

68. In the light of aforesaid developments, the main thrust of the 
argument ol the petitioners is that post-1973, it is impermissible to immunise 
Ninth Schedule laws from judicial review by making Part 111 inapplicable to 

f such laws. Such a course, it is contended, is incompatible with the doctrine of 
basic structure. The existence of power to confer absolute immunity is not 
compatible with the implied limitation upon ihe power of amendment in 
Article 368, is the thrust of the contention. 

69. Lurther, relying upon the clarification of Khanna, J., as given in 
Indira Gandhi case M in respect of his opinion in Kesavananda Bharali case 1 

g it is no longer correct to say that Fundamental rights are not included in the 
basic structure. Ilrcrcfore, the contention proceeds that since fundamental 
rights form a part of basic structure thus laws inserted into the Ninth 
Schedule when tested on the ground of basic structure shall have to be 
examined on the fundamental rights test. 

h 34 AIR 1965 SC 745 : (1965) 1 SCR 413 

1J Indira Nehru Gandhi v. Haj No min, J975 Supp SCO 1 
I Kesavananda Dliarali v. Slate of Kerala, (1973) 4 5CC 225 : 1973 .Supp SCR 1 



lONLINtf 

True Print' 


SCC Online Web Edition. Copyright ©2015 
Page 87 Thursday, July 9.2015 
Printed For Shyam Divan 

SCC Online Web Edition: hllp:/Avww.sccon!ine.com 
TnjePrini r “ source: Supreme Court Cases 







f £5 


88 SUPREME COURT CASES (2007) 2 SCC 

70. The key question, however, is whether the basic structure test would 
include judicial review of the Ninth Schedule laws on the touchstone of 
fundamental rights. Thus, it is necessary to examine what exactly is the a 
content of the basic structure test. According to the petitioners, the 
consequence of the evolution of the principles of basic structure is that the 
Ninth Schedule laws cannot be conferred with constitutional immunity of the 
kind created by Article 3I-B. Assuming that such immunity can be conferred, 
its constitutional validity would have to be adjudged by applying the direct 
impact and effect lest which means the form of an amendment is not relevant, 5 
its consequence would be determinative factor. 

71. The power to make any law at will that transgresses Part III in its 
entirely would be incompatible with the basic structure of the Constitution. 
The consequence also is, learned counsel for the petitioners contended, to 
emasculate Article 32 (which is part of fundamental rights chapter) in its 
entirety—if the rights themselves (including the principle of rule of law c 
encapsulated in Article 14) are put out of the way, the remedy under Article 
32 would be meaningless. In fact, by the exclusion of Part III, Article 32 
would stand abrogated qua the Ninth Schedule laws. The contention is that 
the abrogation of Article 32 would be per se violative of the basic structure. It 

is also submitted that the constituent power under Article 368 does not 
include judicial power and that lhe power to establish judicial remedies d 
which is compatible with the basic structure is qualitatively different from the 
power to exercise judicial power. The impact is that on the one hand the 
power under Article 32 is removed and, on the other hand, the said power is 
exercised by the legislature itself by declaring, in a way, the Ninth Schedule 
laws as valid. 

72. On the other hand, the contention urged on behalf of (he respondents e 
is that the validity of the Ninth Schedule legislations can only be tested on 
the touchstone of basic structure doctrine as decided by the majority in 
Kesavimando liharuli case 1 which also upheld the 29lh Constitution 
Amendment unconditionally and thus there can be no question of judicial 
review of such legislations on the ground of violation of fundamental rights 
chapter, flic lundamental rights chapter, it is contended, stands excluded as a ^ 
result of protective umbrella provided by Article 31-B and, therefore, the 
challenge can only he based on the ground of basic slructurc doctrine and in 
addition, legislation can further be tested lor {/) lack of legislative 
competence, and (i7) violation of other constitutional provisions, "iliis would 
also show, counsel for the respondents argued, that (here is no exclusion of 
judicial review and consequently, there is no violation of the basic structure 9 
doctrine. 

73. I'unhcr, it was contended that the constitutional device lor 
retrospective validation of laws was well known and it is legally permissible 
to pass laws to remove the basis of the decisions of the Court and 
consequently, nullify the effect of the decision. It was submitted that Article 
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31-B and the amendments by which legislations are added to the Ninth 
Schedule form such a device, which “cure the defect" of legislation, 
a 74. llic respondents contend that the point in issue is covered by the 
majority judgment in Kesavananda Bharati case'. According to that view. 
Article 31-U or the Ninth Schedule is a permissible constitutional device to 
provide a protective umbrella to the Ninth Schedule laws. The distinction is 
sought to be drawn between the necessity for the judiciary in a written 
Constitution and judicial review by the judiciary. Whereas the existence of 
b judiciary is part of the basic framework of the Constitution and cannot be 
abrogated in exercise of constituent power of Parliament under Article 368, 
the power of judicial review of the judiciary can be curtailed over certain 
matters. I he contention is Iliac there is no judicial review in absolute terms 
and Article 31-B only restricts that judicial review power. It is contended that 
after the doctrine of basic structure which came to be established in 
c Kesavananda Bharati case ] it is only that kind of judicial review whose 
elimination would destroy or damage the basic structure of the Constitution 
that is beyond the constituent power. However, in every case where llic 
constituent power excludes judicial review, the basic structure of the 
Constitution is not abrogated, "llic question to be asked in each case is, docs 
the particular exclusion alter the basic structure. Giving immunity of Part IfT 
d to the Ninth Schedule laws from judicial review, does not abrogate judicial 
review Irani die Constitution. Judicial review remains with the Court but with 
its exclusion over the Ninth Schedule laws to which Part III ceases to apply, 
llic effect of placing a law in the Ninth Schedule is that it removes the letter 
ol Part III by virtue of Article 31-B but that does not oust the court’s 
jurisdiction. It was further contended that KJianna, J. in Kesavananda Bharati 
e case 1 held that subject to the retention of the basic structure or framework of 
the Constitution, the power of amendment is plenary and will include within 
itself the power to add, alter or repeal various articles including taking away 
or abridging fundamental rights and that the power to amend the fundamental 
rights cannot be denied by describing them as natural rights. The contention 
is that the majority in Kesavananda Bharati case 1 held that there is no 
f embargo with regard to amending any of the fundamental rights in Part ill 
subject to the basic structure theory and. therefore, the petitioners arc not 
right in the contention that in the said case the majority held that the 
Jundamcnlal rights farm part of the basic structure and cannot be amended, 
llic farther contention is that il fundamental rights can be amended, which is 
the eflect ol Kesavananda Bharati case 1 overriding Golak Nath case 10 , then 
9 lundamcntal rights cannot be said to be part of the basic structure unless the 
nature of the amendment is such which destroys the nature and character of 
the Constitution. Il is contended that the test for judicially reviewing the 
Ninth Schedule laws cannot be on the basis of mere infringement of the 
rights guaranteed under Pari 111 ol the Constitution, The correct lest is 

h 

1 KesavatumJa liharati v. Stale of Kerala, (1973) •) SCC 225 : 1973 Supp SCR I 
10 (taluk Nath v. State of Punjab, AIR 1967 SC 16-13 : (1967) 2 SCR 762 
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whether such laws damage or destroy that part of fundamental rights which 
form part of the basic structure. Thus, it is contended that judicial review of 
the Ninth Schedule laws is not completely barred. The only area where such a 
laws gel immunity is from the infraction of rights guaranteed under Part III 
of the Constitution. 

75. To begin with, we find it diflicull to accept the broad proposition 

urged by the petitioners that laws that have been found by the courts to be 
violative oi Part 111 of the Constitution cannot be protected by placing the 
same in the Ninth Schedule by use or device of Article 31 -B read with Article b 
368 of the Constitution. In Kesavananda Bharali case 1 the majority opinion 
upheld the validity of the Kerala Act which had been set aside in Kttiijtikitlly 
Sahib v. Stale of Kerala 35 and the device used was that of the Ninth Schedule. 
After a law is placed in the Ninth Schedule, its validity has to be tested on the 
touchstone of basic structure doctrine. In Stale of Maharashtra v. Man Singh 
Sttraj Singh Padvi - ,f ' a scven-Judge Constitution Bench, post-decision in c 
Kesavananda Bharati case 1 * * 4 upheld the Constitution (Fortieth Amendment) 
Act, 1076 which was introduced when the appeal was pending in the 
Supreme Court and thereby included the regulations in the Ninth Schedule. It 
was held that Article 31-B and the Ninth Schedule cured the defect, if any, in 
the regulations as regards any unconstitulionality alleged on the ground of 
infringement of fundamental rights. ~ d 

76. It is also contended that the power to pack up laws in the Ninth 
Schedule in absence of any indicia in Article 31-B has been abused and that 
abuse is likely to continue. It is submitted that the Ninth Schedule which 
commenced with only 13 enactments has now a list of 284 enactments. The 
validity oi Article 31-B is not in question bclorc us. Further, mere possibility 
of abuse is not a relevant test to determine the validity of a provision. The e 
people, through the Constitution, have vested the power to make laws in their 
representatives through Parliament in the same manner in which they have 
entrusted the responsibility to adjudge, inlerprci and construe law and the 
Constitution including its limitation in the judiciary. We, therefore, cannot 
make any assumption about the alleged abuse of the power. 

Validity of Article 31-B ^ 

77. Hiere was some controversy on the question whether validity of 
Article 31-B was under challenge or not in Kesavananda BharatiK On this 
aspect, Chandraehud, C.J. has say to this in Woman Rao A : (SCC p. 390, 
para 32) 

"In Sajjan Singh v. Slate of Rajasthan 9 the Court refused to g 

reconsider die decision in Sankari Prasad* with the result that the 

i Kcsarananda HhartUi V. Stole of Kerala, (1973) 4 SCC 225 : 19711 Supp SCR I 

35 (1972) 2 SCC 36-1 

35 (1978) 1 SCC 515 

4 Woman Kuo v. Union of Indio, (1981) 2 SCC 362 
9 Sajjan Sin$h v. State of Rajasthan, AIR 1965 SC 815 : (1965) 1 SCR 933 
8 Sankari Prasad Singh Deo v, Union of India, AtR 1951 SC45S : 1952 SCR 89 
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validity of Ihe 1st Amendment remained unshaken. In Golak Nath 10 , it 
was held by a majority of 6 : 5 that the power to amend the Constitution 
a was not located in Article 368. The inevitable result of this holding 
should have been the striking down of all constitutional amendments 
since, according to the view of the majority. Parliament had no power to 
amend the Constitution in pursuance of Article 368. Hut the Court 
resorted to the doctrine of prospective overruling and held that the 
constitutional amendments which were already made would be left 
b undisturbed and that its decision will govern the future amendments only. 
As a result, the 1st Amendment by which Articles 31-A and 31-B were 
introduced remained inviolate. It is trite knowledge that Golak Noth' 0 
was overruled in Kesavaiianda liharati 1 in which it was held 
unanimously that the power to amend the Constitution was to he found in 
Article 368 or the Constitution. ’lTic petitioners produced before us a 
c copy of the civil miscellaneous petition which was filed in Kesavananda 
liharati 1 by which the reliefs originally asked for were modified. It 
appears therefrom that what was challenged in that case was the 24th, 
25th and the 29th Amendments to the Constitution. The validity of the 
1st Amendment was not questioned. Khanna, J„ however, held while 
dealing with the validity of the unamended Article 31-C that the validity 
d of Article 31-A was upheld in Sankari Prasad * that its validity could not 

be any longer questioned because of the principle of stare decisis and that 
the ground on which the validity of Article 31-A was sustained will be 
available equally for sustaining die validity of the lirst part of Article 31- 
C (p. 744) (SCC p. 812, para 1518) ” 

78. We have examined various opinions in Kesavananda liharati case 1 
e but arc unable to accept the contention that Article 31-B read with the Ninth 
Schedule was held to be constitutionally valid in that case. The validity 
thcrcol was not in question, lfte constitutional amendments under challenge 
in Kesavananda liharati case 1 were examined assuming the constitutional 
validity ol Article 31-B. Its validity was not in issue in that case. Be that as it 
may, wc will assume Article 31-B as valid. The validity of the 1st 
f Amendment inserting in the Constitution, Article 31-B is not in challenge 
before us. 

Point in issue 

19. The real crux of the problem is as to the extent and nature of 
immunity that Article 31-B can validly provide. To decide this intricate issue, 
it is first necessary to examine in sonic detail the judgment in Kesavananda 
y Bharali case' particularly with reference to the 29lh Amendment. 
Kesavananda liharati case 1 

80. The contention urged on behalf of the respondents that all the Judges, 
except Sikri, C.J., in Kesavananda liharati case 1 held that the 29th 

h 10 Golak N,nh v. State of Punjab, AIR 1967 SC 1613 ; (1967) 2 SCR 762 

1 Kesavananda liharati v. State of Kerala. (I'm) -I SCC 225 : 1973 Supp SCR I 
8 Sankari 1‘msatl Singfi Den v. Union of Imlia, AIR 1951 SC -158: 1952 SCR S9 
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Amendment was valid and applied Jeejeebhoy case 37 is not based on correct 
ratio of Kesavatwnda Bharaii case 1 . Six learned Judges (Kay, Palekar, 
Mathew, Beg, Dwivcdi and Chandrachud, JJ.) who upheld the validity of a 
29Hi Amendment did not subscribe to the basic structure doctrine. The other 
six learned Judges (Sikri, C.J., Shelat, Grover, Hcgdc, Mukheijea and Reddy, 

JJ.) upheld the 29th Amendment subject to it passing the test of basic 
structure doctrine. The 13th learned Judge (Khanna, J.), though subscribed to 
basic structure doctrine, upheld the 29th Amendment agreeing with six 
learned Judges who did not subscribe to the basic structure doctrine, b 
Therefore, it would not be correct to assume that all Judges or Judges in 
majority on the issue of basic structure doctrine upheld the validity or 29lh 
Amendment unconditionally or were alive to the consequences of basic 
structure doctrine on 29th Amendment. 

81. Six learned Judges otherwise forming the majority, held 29lh 
Amendment valid only if the legislation added to the Ninth Schedule did not c 
violate the basic structure of the Constitution. The remaining six who are in 
minority in Kesavatwnda Bharaii case 1 insofar as it relates to laying down 
the doctrine of basic structure, held 29lh Amendment unconditionally valid. 

82. While laying the foundation of basic structure doctrine to lest the 
amending power of the Constitution, Khanna, J, opined that the fundamental 
rights could be amended, abrogated or abridged so long as the basic structure d 
of die Constitution is not destroyed but at the same time, upheld the 29th 
Amendment as unconditionally valid. ’Huts, it cannot he inferred from the 
conclusion of the seven Judges upholding unconditionally the validity of29th 
Amendment that lire majority opinion held fundamental rights chapter as not 
part of the basic structure doctrine. The six Judges who held the 29th 
Amendment unconditionally valid did not subscribe to the doctrine of basic e 
structure. The other six held 29lh Amendment valid subject to it passing the 
test of basic siructure doctrine. 

83. Khanna, J. upheld the 29th Amendment in the following terms: 
(Kesavatwnda Bharaii case SCC p. 822, para 1536) 

“1536. Wc may now deal with the Constitution (Twenty-ninth 
Amendment) Act. This Act, as mentioned earlier, inset ted Kerala Act 35 ! 
of 1969 and Kerala Act 25 of 1971 as Knirics 65 and 66 in the Nintli 
Schedule to the Constitution. I have been able to find no infirmiiy in the 
Constitution (Twenty-ninth Amendment) Act." 

84. In his Final conclusions, with respect to the Twenty-ninth 
Amendment, Khanna, J. held as follows: (Kesavananda Bharaii case 1 , SCC 

p. 825, para 1537) 9 

“1537. (at) The Constitution (Twenty-ninth Amendment) Act does 
not suffer front any infirmity and as such is valid.” 

85. Thus, while upholding the Twenty-ninth Amendment, there was no 
mention of the lest that is to be applied to the legislations inserted in the 


37 N il. Jccjecbhny v. Assn, Collector, AIR 1965 SC 1096 
i Kcsavnnanila lilwruli V. Slate of Kerala, (1973) 1 SCC 225 : 1973 Supp SCR 1 
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Ninth Schedule. The implication that the respondents seek to draw from the 
above is that this amounts to an unconditional upholding of die legislations in 
a the Ninth Schedule. 

8(5. They have also relied on observations by Ray, C.J., as quoted below, 
in Indira Gandhi". In that case, Ray, CJ. observed; (SCC p. 66, paras 
152-53) P 

152. i he Constitution (Twenty-ninth Amendment) Act was 
considered by this Court in Kesavananda Bharali case 1 . "Hie 
b Twenty-ninth Amendment Act inserted in the Ninth Schedule to the 
Constitution Entries 65 and 66 being the Kerala Land Reforms Act, 1969 
and the Kerala Land Reforms Act, 1971. This Court unanimously upheld 
the validity of the Twenty-ninth Amendment Act. ... The view of seven 
Judges in Kesavananda Bharali case 1 is that Article 31-0 is a 
constitutional device to place the specified statutes in the Schedule 
‘ beyond any attack that these infringe Part Ill of the Constitution. The 

29th Amendment is affirmed in Kesavananda Bharali case 1 by majority 
of se\’en against si.x Judges. 

153. ... Second, the majority view in Kesavananda Bharali case 1 is 
that the 29lh Amendment which put the two statutes in the Ninth 
^ Schedule and Article 31-B is not open to challenge on the ground of 
cither damage to or destruction of basic features, basic structure or basic 
framework or on the ground of violation of fundamental rights." 

(emphasis supplied) 

87. The respondents have particularly relied on the aforesaid highlighted 
portions. 

e 88. On the issue of how the 29th Amendment in Kesavananda Bharali 
case 1 was decided, in Minerva Mills 5 , Bhagwati, J. has said thus: (SCC 
p. 685, para 91) 

“The validity of the Twenty-ninth Amendment Act was challenged in 
Kesavananda Bharali case 1 , but by a majority consisting of Khanna, J. 
and lhe six learned Judges led by Ray. J. (as he then was), it was held to 
l be valid. Since all the earlier constitutional amendments were held valid 

on the basis of unlimited amending power of Parliament recognised in 
Sankari Prasad case 5 and Sajjan Singh case ^ and were accepted as valid 
in Golak Nath case 10 and the Twenty-ninth Amendment Act was also 
held valid in Kesavananda Bharali case 1 , though not on the application 
of the basic structure test, and these constitutional amendments have 
9 been recognised as valid over a number of years and moreover, the 
statutes intended to be protected by them are all falling within Article 31- 

11 Indira Nehru Gandhi v. Raj Narain, 1975 Supp SCC i 
1 Kesavananda llhdrali v. Stale uf Kerala, (1973) ‘I SCC 225 ; 1973 Supp SCR I 
5 M'mcna Stills !jd. v, Union of India, (1980) 3 SCC 625 
/j S Sankari Prasad Sintfi Deo V. Union of India, AIR 1951 SC 45S : 1952 SCR 89 

9 Sajjan Singjs v. State of Rajasthan.MR 1965 SC 845 : (1965) l SCR 933 

10 Galak Nath v. State of Punjab, AYR 1967 SC 1643 : (1967) 2 SCR 762 
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A with the possible exception of only four Acts referred to above, I do 
not think, wc would be justified in reopening the question of validity of 
these constitutional amendments and hence we hold them to be valid. a 
13ut, all conslilulionai amendments made after the decision in 
Kesavananda liharali case 1 would have to be tested by reference to the 
basic structure doctrine, for Parliament would then have no excuse for 
saying that it did not know the limitation on its amending power.” 

89. To us, it seems that the position is correctly reflected in the aforesaid 
observations of Bhagwati, J. and with respect we i'ccl (hat Ray, C.J. is not b 
correct in the conclusion that the 29lh Amendment was unanimously upheld. 
Since the majority which propounded the basic structure doctrine did not 
unconditionally uphold the validity of the 29lh Amendment and six learned 
Judges forming the majority left that to be decided by a smaller Bench and 
upheld its validity subject to it passing basic structure doctrine, the factum of 
validity of the 29lh Amendment in Kesavananda liharali case 1 is not c 
conclusive of matters under consideration before us. 

90. In order to understand the view of Khanna, J. in Kesavananda 

liharali 1 , it is important to lake into account his later clarification. In Indira 
Gandhi 11 Khanna, J, made it clear that he never opined that fundamental 
rights were outside the purview of basic structure and observed as follows: 
(SCC pp. 114 & 116, paras 251 & 252) d 

“251. There was a controversy during the course of arguments on the 
point as to whether 1 have laid down in my judgment in Kesavananda 
Bharati case 1 that fundamental rights are not a pan of the basic stiucturc 
ol the Constitution. As this controversy cropped up a number of limes, it 
seems apposite that before I conclude I should deal with the contention 
ad van ceil by learned Solicitor General that according to my judgment in e 
that ease no fundamental right is part of the basic structure of the 
Constitution. I find it difficult to read anything in that judgment to justify 
such a conclusion. What has been laid down in that judgment is that no 
article of ihe Constitution is immune from the amendatory process 
because ol the lact that it relates to a fundamental right and is contained 
in Part 111 of the Constitution. ... f 

252. ... The above observations clearly militate against the 
contention that according to my judgment fundamental rights are not a 
part of the basic structure of the Constitution. 1 also dealt with the matter 
at length to show that the right to property was not a pari of the basic 
structure ol the Constitution. This would have been wholly unnecessary 
if none of the fundamental rights was a part of the basic srructure of the 9 
Const i tut ion .” 

91. Thus, after bis aforesaid clarification, it is not possible to read the 
decision ol Khanna, J. in Kesavananda liharali 1 so as to exclude 
fundamental rights from the purview of the basic structure. The import of this 

I Kesavananda liharali v, Stale of Kerala, (1973) ‘1 SCC 225 : 1972 Supp SCIt 1 ^ 

11 Iruiim Nchm Gandhi v. Raj No win ^ 1975 Supp SCC J 
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observation is significant in the light of the amendment that he earlier upheld. 
It is true that if the fimdamenial rights were never a part of the basic 
a structure, it would be consistent with an unconditional upholding of the 
Twenty-ninth Amendment, since its impact on the fundamental rights 
guarantee would be rendered irrelevant. However, having held that some of 
the lundamcnlal rights are a part ol the basic structure, any amendment 
having an impact on fundamental rights would necessarily have to be 
examined in that light. Thus, the fact that Khanna, J. held that some of the 
b fundamental rights were a part of (he basic structure has a significant impact 
on his decision regarding the Twenty-ninth Amendment and the validity of 
the Twenty-ninth Amendment must necessarily be viewed in that light. His 
clarification demonstrates that he was not of the opinion that all the 
fundamental rights were not part of the basic structure and the inevitable 
conclusion is that the Twenty-ninth Amendment, even if treated as 
c unconditionally valid, is of no consequence on the point in issue in view of 
peculiar position as to majority abovenoted. 

92. Such an analysis is supported by Secrvai, in his hook Constitutional 
law of India (4th I-dn., Vol. HI), as follows: (para 30.65, pp. 3150-51) 

“Although in his judgment in Election case' \ Khanna, J. clarified his 
judgment in Kesavananda case 1 , that clarification raised a serious 
0 problem of its own. The problem was: in view of the clarification, was 
Khanna. J. right in holding that Article 3I-B and Schedule IX wen: 
unconditionally valid? Could lie do so after he had held that the basic. 
structure of the Constitution could not he amended? As we have seen, 
that problem was solved in Minerva Mills case 5 by holding thai Acts 
inserted in Schedule IX after 25-4-1973 were not unconditionally valid, 
'' would have to stand the test of fundamental rights, (para 30.48, 

p.3138) 

-fc * :fs 

Bill while ihe clarification in Election case n simplifies one 
problem—the scope of the amending power—it raises complicated 
f problems of its own. Was Khanna. J. right in holding Article 31-13 land 

Schedule_ IX) unconditionally valid by holding the 29th Amendment 

unconditionally vali d? And was he right when he held the substantive 
pari.or Article 31-C unco nditionally valid ? An answer to these questions 
requires an analysis of the function of Article 31-13 and Schedule IX .... 
laking Article 31-B and Schedule IX first, their effect is to confer 
validity on laws already enacted which would be void for violating one 
9 or of the fundamental rights conferred by Part 111 (fundamental 
rights). ... Hut if the power of amendment is limited by the doctrine of 
the basic structure, a grave problem immediately arises. ... Ilic thing to 
note is lhat though such Acts do not become a part of the Constitution, by 

fa 11 tnJim jVt/iii, (tanilhi v. Raj Naraiii, 1975 Snpp SCC 1 

I Kesaviimimla llharaii v. Store of Kcmla, (1973) 4 SCC 225 : 1973 Supp SCR 1 
5 Minerva Mills MJ. v. Uninn of India. (1980) 3 SCC. 6 25 
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being included in Schedule IX* they owe their validity to the exercise of 
the amending power. Can Acts, which destroy the secular character of the 
State, be given validity and be permitted to destroy a narl of the basic a 
structure as a result of the exercise of the amending power ? That, in the 
last analysis, is the real problem; and il is submitted that if the doctrine of 
the basic structure is accepted, there can be only one answer. If 
Parliament, exercising constituent power cannot enact an amendment 
destroying the secular character of the Slate, neither can Parliament, 
exercising its constituent power, permit Parliament or the Slate b 
Legislatures to produce the same result by protecting laws, enacted in the 
exercise of legislative power, which produce the same result. To hold 
otherwise would he to abandon the doctrine of the basic structure in 
res pect of fundamental rights, for every part of lhat basic structure can he 
destroyed hv first enacting laws which produce that effect, and then 
protecting them by inclusion in Schedule IX. Such a result is consistent 
with the view that fundamental rights arc not part of the basic structure; it 
is wholly inconsistent with the view that some fundamental rights are a 
part of the basic structure, as Khanna, J. said in his clarification. ... In 
other words, the validity of the 25th and 29th Amendments raised the 
Question of applying the law laid down as to the scone of the amending 
power when determining the validity of the 24lh Amendment. If that law 
was correctly laid down, it did not become incorrect by being wrongly 
applied. Therefore the conflict helween Khanna, J.'s views on the 
amending power and on the unconditional validity of the 29th 
Amendment is resolved by saying that he laid down the scope or the 
amending power correctly hut misapplied that law in holding Arlicle 
3LB ami Schedule IX unconditionally valid .... Consistently with his 
view that some fundamental rights were part of the basic structure, he e 
ought to have joined the 6 oilier Judges in holding that the 29lh 
Amendment was valid, hut the Acts included in Schedule IX would have 
to be scrutinised hv the Constitution Bench to see whether they destroyed 
or damaged any part of the basic structure of the Constitution, and if they 
did, such laws would not be protected. *’ (portion in italics is emphasis in 
original, portion underlined is emphasis supplied heroin) ^ 

93. The decision in Kesavananda Bharuti 1 regarding the Twenly-ninlh 
Amendment is restricted to that particular amendment and no principle Hows 
therefrom. 

94. We are unable to accept the contention urged on behalf of the 

respondents lhat in Wanton Rao case 4 Chandrachud, and in Minerva Mills _ 

case 5 Bhagwali, J. have not considered the binding effect of majority 

* llsxXnotc oi |). 3150) This is clear from the provision of Article 31-tt lhat such laws arc subject 
to the power of any competent legislature to repeal or amend them—and no Slate Legislature 
has the power to repeal or amend the Constitution, nor has Rnrlioinent such power outside 
Article 308. except where such power is conferred by a few articles. 

1 KcsavananJn llhontli v. Stale of Kent! a. (1973) -I SCC 225 : 1973 Supp SCR I , 

■1 Wanton lt<io v. Union of India, {1981) 2 SCC 362 
5 Minerva Milts I .hi. v. Union of India, (1980) 3 SCC 625 
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judgments in Kesavananda Bharati case'. In these decisions, the 
development of law post-Kesavananda Bharati case 1 lias been considered, 
a The conclusion has rightly been reached, also having regard to the decision 
in Indira Gandhi case 11 that post-Kesavununda Bharati case 1 or after 
24-4-1973, the Ninth Schedule laws will not have the full protection. The 
doctrine of basic structure was involved in Kesavananda Bharati case 1 but its 
effect, impact and working was examined in Indira Gandhi case M , Woman 
Kao case 1 and Minerva Mills case 5 . To say that these judgments have not 
b considered the binding effect of the majority judgment in Kesavananda 
Bharati case 1 is not based on a correct reading of Kesavananda Bharati 1 . 

95. On the issue of equality, we do not find any contradiction or 
inconsistency in the views expressed by Chandrachud, J. in Indira Gandhi 
case ", by Krishna Iyer, J. in Bhim Singh case 6 and Bhagwati, J. in Minerva 
Mills case 5 . All these judgments show that violation in individual case has to 

c be examined to find out whether violation of equality amounts to destruction 
of llic basic structure of the Constitution. 

96. Next, we examine the extent of immunity that is provided by Article 
31-B. The principle that constitutional amendments which violate the basic 
structure doctrine are liable to be struck down will also apply to amendments 
made to add laws in the Ninth Schedule is the view expressed by Sikri, C.J. 

d Substantially similar separate opinions were expressed by Shclat, Grover, 
llegdc, Mukhcrjea and Reddy, JJ. In the four different opinions six learned 
Judges came substantially to the same conclusion. These Judges read an 
implied limiiation on the power of Parliament to amend the Constitution. 
Khanna, J. also opined that there was implied limitation in the shape of the 
basic strueiure doctrine that limits the power of Parliament to amend the 
e Constitution hut the learned Judge upheld the 29th Amendment and did not 
say, like the remaining six Judges, that the Twenty-ninth Amendment will 
have to he examined by a smaller Constitution Bench to lind out whether the 
said amendment violated the basic structure theory or not. 'lTiis gave rise to 
the argument that fundamental rights chapter is not part of basic structure. 
Khanna, J. however, does not so say in Kesavananda Bharati case 1 . 
f Therefore, Kesavananda Bharati case 1 cannot be said to have held that 
fundamental rights chapter is not part of basic structure. Khanna, J. while 
considering the Twenty-ninth Amendment, had obviously in view the laws 
that had been placed in the Ninth Schedule by the said amendment related to 
the agrarian reforms. Khanna, J. did not want to elevate the right to properly 
under Article 19(1)(/) to the level and status of basic structure or basic 
framework of the Constitution, that explains the ratio of Kesavananda 
Bharati case'. Purl her, doubt, if any, as to the opinion of Khanna, J. stood 
resolved on the clarification given in Indira Gandhi case 11 by the learned 

I Kesmartnuda I) ho rati v. Stare of Kerala* (1973) ‘I SCC 225 : 1973 Supp SCR J 

11 Indira Nchnt Gandhi v, Kuj Narnia, 1975 Supp SCC J 
^ 4 Woman Kan v. Union of India* (1981)2 SCC 362 

5 Mine nn Mills Ijd. v, Union of India, (1980) 3 SCC 625 

6 II hi in Singhji v. Union of India, (198 J) 1 SCC! 166 
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Jutlgc that in Kesavananda Bharaii case 1 he never held lhat fundamental 
rights are not a part of the basic structure or framework of the Constitution. 

97. The rights and freedoms created by the fundamental rights chapter 
can be taken away or destroyed by amendment of the relevant article, but 
subject to limitation of the doctrine of basic structure. True, it may reduce the 
efficacy of Article 31-B but that is inevitable in view of the progress the laws 
have made post -Kesavananda Bharaii case 1 which has limited the power of 
Parliament to amend the Constitution under Article 368 of the Constitution 
by making it subject to the doctrine of basic structure. 

98. To decide the correctness of the rival submissions, the lirsl aspect to 
be borne in mind is that each exercise of the amending power inserting laws 
into the Ninth Schedule entails a complete removal of the fundamental rights 
chapter vis-a-vis the laws that are added in the Ninth Schedule. Secondly, 
insertion in the Ninth Schedule is not controlled by any defined criteria or 
standards by which the exercise of power may be evaluated. The consequence 
of insertion is that it nullifies entire Part 111 of the Constitution. There is no 
constitutional control on such nullification. It means an unlimited power to 
totally nullify Part 111 insofar as the Ninth Schedule legislations are 
concerned. The supremacy of the Constitution mandates all constitutional 
bodies to comply with the provisions of the Constitution. It also mandates a 
mechanism lor testing the validity of legislative acts through an independent 
organ viz. the judiciary. 

99. While examining the validity of Article 31-C in Kesavananda Bharaii 
case 1 it was held that (he vesting of power of the exclusion of judicial review 
in a legislature including a Stale Legislature, strikes at the basic structure of 
the Constitution. It is on this ground that second part of Article 31-C was 
held to be beyond the permissible limits of power of amendment of the 
Constitution under Article 368. 

100. If the doctrine of basic structure provides a touchstone to test the 
amending power or its exercise, there can he no doubt and it has to be so 
accepted that Part III or the Constitution has a key role to play in the 
application of the said doctrine. 

101. Regarding the status and stature in respect of fundamental rights in 
constitutional scheme, it is to be remembered that fundamental rights are 
those rights of citizens or those negative obligations of the Stale which do not 
permit encroachment on individual liberties. The State is to deny no one 
equality before the law. 'lhe object of the fundamental rights is to foster the 
social revolution by creating a society egalitarian to (be extent that ail citizens 
are to be equally free from coercion or restriction by the State. By enacting 
fundamental rights and directive principles which are negative and positive 
obligations of the Slates, the Constituent Assembly made it the responsibility 
ol the Government to adopt a middle path between individual liberty and 
public good. Fundamental rights and directive principles have to be balanced. 
'ITiai balance can be tilted in favour of the public good. The balance, 
however, cannot be overturned by completely overriding individual liberty. 
This balance is an essential feature of the Constitution. 
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2 Kcstiyauamhi Hluirttti v. Stale of Kcmla^ (1973) A SCC 225 : 1973 Supp SCR 1 
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102. Fundamental rights enshrined in Pari III were added to the 
Constitution as a check on the State power, particularly the legislative power. 

a Through Article 13, it is provided thar the State cannot make any laws that 
are contrary to Part III. The framers of the Constitution have built a wall 
around certain parts of fundamental rights, which have to remain forever, 
limiting ability of majority to intrude upon them, llial wall is the “basic 
structure” doctrine. Under Article 32, which is also part of Part III, the 
Supreme Court has been vested with the power to ensure compliance with 

Ij Part HI. The responsibility to judge the constitutionality of all laws is that of 
judiciary. Thus, when power under Article 3I-B is exercised, the legislations 
made completely immune from Part III results in a direct way out of the 
check of Part III, including that or Article 32. It cannot he said that the same 
Constitution that provides for a check on legislative power, will decide 
whether such a check is necessary or not. It would be a negation of the 
Constitution. In Woman Rao cnse A while discussing the application of basic 
structure doctrine to the first amendment, it was observed that the measure or 
the permissibility of an amendment of a pleading is how far it is consistent 
with the original; you cannot by an amendment transform the original into 
opposite of what it is. For that purpose, a comparison is undertaken to match 
the amendment with the original. Such a comparison can yield fruitful results 
even in the rarclied sphere of constitutional law. 

103. Indeed, if Article 31-B only provided restricted immunity and it 
seems that original intent was only to protect a limited number of laws, it 
would have been only exception to Part III and the basis for the initial 
upholding of the provision. However, the unchecked and rampant exercise of 
this power, the number having gone from 13 to 284, shows that it is no longer 
a mere exception. The absence of guidelines for exercise of such power 

e means the absence of constitutional control which results in destruction of 
constitutional supremacy and creation of parliamentary hegemony and 
absence of lull power of judicial review to determine the constitutional 
validity of such exercise. 

104. It is also contended for flic respondents that Article 31-A excludes 
judicial review of certain laws from the applications of Articles 14 and 19 

f and that Article 31-A has been held to be not violative of the basic .structure. 
The contention, therefore, is that exclusion of judicial review would not make 
the Ninth Schedule law invalid. We arc not holding such law per sc invalid 
but, examining the extent of the power which the legislature will come to 
possess. Article 3i-A docs not exclude uncatalogued number of laws front 
challenge on Ihe basis of Part III. It provides for a standard by which laws 

g stand excluded from judicial review. Likewise, Article 31-C applies as a 
yardstick the criteria of sub-clauses (b) and (c) of Article 39 which refers to 
equitable distribution of resources. 

105. The fundamental rights have always enjoyed a special and 
privileged place in the Constilulion. Economic growth and social equity are 
the two pillars of our Constitution which are linked to the rights of an 

h individual (right to equal opportunity), rather than in the abstract. Some of 

-I Woman Him v. Union of Indin. (1981) 2 SCC 302 
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the rights in Part III constitute Fundamentals of the Constitution like Article 
2J read with Articles 14 and 15 which represent secularism, etc. As held in 
Nagarap^ egalitarian equality exists in Article 14 read with Articles 16(4), a 
(4-A), (4-13) and, therefore, it is wrong to suggest that equity and justice finds 
place only in the directive principles, 

106. Parliament has power to amend the provisions of Part HI so as to 
abridge or take away fundamental rights, but that power is subject to the 
limitation of basic structure doctrine. Whether the impact of such amendment 
results in violation of basic structure has to be examined with reference to b 
each individual case. Take the example of freedom of press which, though 
not separately and specifically guaranteed, has been read as part of Article 
19(1)(«). II Article 19(l)(a) is sought to he amended so as to abrogate such 
right (which we hope will never be done), the acceptance of the respondent’s 
contention would mean that such amendment would fall outside the judicial 
scrutiny when the law curtailing these rights is placed in the Ninth Schedule 

as a result ol immunity granted by Article 31-13. The impact of such an c 
amendment shall have to be tested on the touchstone of rights and freedoms 
guaranteed by Part III of the Constitution. In a given case, even abridgement 
may destroy the real freedom of the press and, thus, be destructive of the 
basic structure. lake another example. 1'he secular character oT our 
Constitution is a matter of conclusion to be drawn from various articles 
conferring fundamental rights; and iT the secular character is not to be found d 
in Part HI, it cannot be found anywhere else in the Constitution because every 
fundamental right in Part III stands cither for a principle or a matter of detail. 
Therefore, one lias to take a synoptic view of the various articles in Part 111 
while judging the impact of the laws incorporated in the Ninth Schedule on 
the articles in Pan III. h is not necessary to multiply the illustrations. 

107. After enunciation of the basic structure doctrine, full judicial review e 
is an integral part of the constitutional scheme. Khanna, J. in Kesuvanamia 
Bharati case 1 was considering the right to property and it is in that context it 
was said that no article of the Constitution is immune from the amendatory 
process. We may recall what Khanna, J. said while dealing with the words 
"amendment of the Constitution”. Ilis Lordship said that these words with all 
the wide sweep and amplitude cannot have the effect of destroying or f 
abrogating the basic structure or framework of the Constitution. The opinion 
of Khanna, J. in Indira Gandhi 11 clearly indicates that the view in 
Kesuvanandu Bharati case 1 is that at least some fundamental rights do form 
part ol the basic structure ol die Constitution. Detailed discussion in 
Kesavananda Bharati case 1 to demonstrate that the right to property was not 
part ol the basic structure of the Constitution by itself shows that some of the g 
fundamental rights are part of the basic structure of the Constitution. The 
placement ol a righi in the scheme of the Constitution, the impact of the 

ol lending law on that right, the elfcct of the exclusion of (hat right from 
judicial review, the abrogation ol' the principle or the essence of that right is 

33 M. Nusaraj v. Union of India, (2006) 8 SCC 212 
i Kesavananda IS Imran v. Stole of Kerala, (1973) *t SCC 225 : 1973 Supp SCR 1 
11 Indim Nehru Chmdhi v. Raj Nartiiu, 1975 Supp SCC' 1 
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an cxcrci.se which cannot be denied on the basis of fictional immunity under 
Article 31-13. 

a 108. In Indira Gandhi case 11 Chandrachud, j. posits that equality 
embodied in Article 14 is part of the basic structure of the Constitution and, 
therefore, cannot be abrogated by observing that the provisions impugned in 
that case arc an outright negation of the right of equality conferred by Article 
14, a right which more than any other is a basic postulate of our Constitution. 

109. Dealing with Articles 14, 19 and 21 in Minerva Mills case 5 it was 
b said that these clearly form part of the basic structure of the Constitution and 

cannot he abrogated. It was observed that three articles of our Constitution, 
and only three, stand between the heaven of freedom inlo which Tagore 
wanted his counlry to awake and Ihe abyss of unrestrained power. These 
articles stand on altogether different footing. Can it be said, after the 
evolution of the basic structure doctrine, that exclusion of these rights at 
Parliament’s will without any standard, cannot be subjected u> judicial 
c scrutiny as a result of the bar created by Article 31-13? The obvious answer 
has to be in the negative. If some of the fundamental rights constitute a basic 
structure, it would not be open to immunise those legislations from full 
judicial scrutiny either on the ground that the fundamental rights are not pari 
of the basic structure or on the ground that Tan III provisions are not 
available as a result of immunity granted hy Article 31-13. It cannot he held 
d that essence of the principle behind Article 14 is not part of (he basic 
structure. In fact, essence or principle of the right or nature of violation is 
more important than the equality in the abstract or formal sense. The majority 
opinion in Kesavanunda liharali case ] clearly is that the principles behind 
lundamenlal rights are part of the basic structure or the Constitution. It is 
necessary to always bear in mind that fundamental rights have been 
e considered to be heart and soul of the Constitution. Rather these rights have 
been further defined and redefined through various trials having regard to 
various experiences and some attempts to invade and nullify these rights. The 
lundamental rights are deeply interconnected. Each supports and strengthens 
the work of the others. Ihe Constitution is a living document, its 
interpretation may change as Ihe time and circumstances change to keep pace 
^ with it. This is the ratio of the decision in Indira Gandhi case 1 

110. I he history of the emergence of modern democracy has also been 
the history of securing basic rights for the people of other nations also. In the 
United States the Constitution was finally ratified only upon an 
understanding that a Bill of Rights would be immediately added guaranteeing 
certain basic Ireedoms to its citizens. At about the same time when the Bill of 
Rights was being ratified in America, the French Revolution declared the 

9 Rights ol Man to Europe. When the death of colonialism and the end of 
World War 11 birthed new nations across the globe, these Slates embraced 
rights as foundations to their new Constitutions. Similarly, the rapid increase 
in the creation of Constitutions Thai coincided witli the end of the Cold War 
has planted rights at the base of these documents. 

11 Indira Nehru Gandhi v, Raj Narnia, 1975 Supp SCC 1 
5 Minerva Mills Ijd, v. Union of India, (1980) 3 SCC 625 
J Kcsnvantinda lihorari v. Suite cfKcrvla, (1973) ^1 SCC 225 : 1973 Supp SCR 1 
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111. liven countries that have long respected and upheld rights, but 

whose governance traditions did not include their constitutional affirmation 
have recently fell they could no longer leave their deep commitment to rights, a 
left unstated. In 1998, the United Kingdom adopted the Human Rights Act 
which gave explicit effect to the European Convention on Human Rights. In 
Canada, “the Constitution Act of 1982” enshrined certain basic rights into 
(heir system of governance. Certain fundamental rights, and the principles 
that underlie them, are foundational not only to the Indian democracy, but 
democracies around the world. Throughout the world nations have declared , 
that certain provisions or principles in their constitutions are inviolable. ° 

112. Our Constitution will almost certainly continue to be amended as 
India grows and changes. However, a democratic India will not grow out of 
the need for protecting the principles behind our fundamental rights. 

113. Other countries having controlled constitutions, like Germany, have 
embraced the idea that there is a basic structure to their constitutions and in c 
doing so have entrenched various rights as core constitutional commitments, 
India’s constitutional history has led us to include the essence of each of our 
fundamental rights in the basic structure of our Constitution, 

114. '[Tie result of ihe aforesaid discussion is that since the basic structure 
of the Constitution includes some of the fundamental rights, any law granted 
Ninth Schedule protection deserves to be tested against these principles. If 
the law inlringos the essence ol any of the fundamental rights or any other 
aspecl of the basic structure then it will be struck down. The extent of 
abrogation and limit ol abridgment shall have to be examined in each case. 

115. We may also recall the observations made in Special Reference No. 

1 of 196ft 1 as follows: (AIR p. 763, para 42) 

“ IW/hetlter or not there is distinct and rigid separation of powers 
under the Indian Constitution, there is no doubt that the Constitution has 
entrusted to the judicature in this country the task of construing the 
provisions of the Constitution and of safeguarding the fundamental rights 
of the citizens. When a statute is challenged on the ground that it has 
been passed by a legislature without authority, or has otherwise 
unconstitutionally trespassed on fundamental rights, it is for the courts to 
determine the dispute and decide whether the law passed by the ' 
legislature is valid or not. Just as the legislatures are conferred legislative 
authority and iheir functions are normally confined to legislative 
functions, and the functions and authority of the executive lie within the 
domain of executive authority, so the jurisdiction and authority of the 
judicature in this country lie within the domain of adjudication. If the 
validity of any law is challenged before Ihe courts, it is never suggested 9 
that the material question as to whether legislative authority has been 
exceeded or fundamental rights have been contravened, can be decided 
by the legislatures themselves. Adjudication of such a dispute is entrusted 
solely and exclusively to the judicature of this country;” 

(emphasis supplied) 

h 


I 


34 AIR 1905 St: 715 : (1965) 1 SCR 413 
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116- Wc arc of the view that while laws may be added to the Ninth 
Schedule, once Article 32 is triggered, these legislations must answer to the 
a complete test of fundamental rights. F.vcry insertion into the Nintli Schedule 
docs not restrict Part III review, it completely excludes Part III at will. For 
this reason, every addition to the Ninth Schedule triggers Article 32 as part of 
the basic structure and is consequently subject to the review of the 
fundamental rights as they stand in Part III. 

Extent of judicial review in the context of amendments to the Ninth 
t Schedule 

117. Wc arc considering the question as to the extent of judicial review 
permissible in respect of the Nintli Schedule laws in the light of the basic 
structure theory propounded in Kesavananda Bharati case 1 . In this 
connection, it is necessary to examine the nature of the constituent power 
exercised in amending a Constitution. 

c 118. We have earlier noted that the power to amend cannot be equated 
with the power to frame the Constitution. This power has no limitations or 
constraints, it is primary power, a real plenary power. The latter (sic former) 
power, however, is derived from the former {sic latter). It has constraints of 
the document viz. Constitution which creates it. Tills derivative power can be 
exercised within the four comers of what has been conferred on the body 
(j constituted, namely. Parliament. The question before us is not about power to 
amend Part 111 after 24-4-1973. As per Kesavananda Bharati 1 power to 
amend exists in Parliament but it is subject to the limitation of doctrine of 
basic structure. The fact of validation of laws based on exercise of blanket 
immunity eliminates Part III in entirety hence the “rights test” as part of the 
basic structure doctrine has to apply. 

e 119. In Kesavananda Bharati case 1 the majority held that the power of 
amendment ol the Constitution under Article 368 did not enable Parliament 
to alter the basic structure of the Constitution. 

120. Kesavananda Bharati Case ] laid down a principle as an axiom 
which was examined and worked out in Indira Gandhi cuse n , Minerva 
Mills 5 , Woman Rao “* and Bhim Singhjfi. 

f 121. As already stated, in Indira Gandhi case 11 lor the first time, the 
constitutional amendment that was challenged did not relate to properly right 
but related to free and fair election. As is evident from what is slated above 
lbai the power of amending llie Constitution is a species of law-making 
power which is the genus. It is a different kind of law-making power 
conferred by the Constitution. It is different from the power to frame the 
Constitution i.e. a plenary law-making power as described by Secrvai in 
y Constitutional Unv of India (4th Fdn.). 


1 Kesaviinuiula llharaii v. Slate uf Kemla, (1973) I SCC 225 : 1973 Supp SCR 1 

11 Indira S/clmt Ciandhi v. Raj Narain , 1975 Supp SCC 1 

5 Mincna Mitts tut. v. Union of India. (1980) 3 SCC 625 
‘1 Woman Ran v. Union of India, (1981) 2 SCC 3G2 

6 Ithim Singhji v. Union of India, (1981) l SCC 166 
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122. The scope and content of the words “constituent power” expressly 
staled in the amended Article 368 came up for consideration in Indira 
Gandhi case 1 *. Article 329-A(4) was struck down because it crossed the a 
implied limitation of amending power, that it made the controlled 
Constitution uncontrolled, that it removed all limitations on the power to 
amend and that it sought to eliminate the golden triangle of Article 21 read 
with Articles 14 and 19. (See also Minerva Mills case 5 .) 

123. It is Kesavananda Dharati case 1 read with clarification of Khanna, 

J. in Indira Gandhi case 11 which takes us one step forward, namely, that ^ 
fundamental rights arc interconnected and some of them Form part of the 
basic structure as reflected in Article 15, Article 21 read with Article 14, 
Article 14 read with Articles 16(4), (4-A), (4-B), etc. Bhcirati ] and Indira 
Gandhi 11 cases have to be read together and if so read the position in law is 
that the basic structure as reflected in ihe above articles provide a lest to 
judge the validity of the amendment by which laws are included in the Ninth 
Schedule. 

124. Since power to amend the Constitution is not unlimited, if changes 
brought about by amendments destroy the identity of the Constitution, such 
amendments would be void. Thai is why when entire Part 111 is sought to be 
taken away by a constitutional amendment by the exercise of constituent 
power under Article 368 by adding the legislation in Ihe Ninth Schedule, the 
question arises as to the extent or judicial scrutiny available to determine ° 
whether it alters the fundamentals of the Constitution. Secularism is one such 
fundamental, equality is the other, to give a few examples to illustrate the 
point. It would show thal it is impermissible to destroy Articles 14 and 15 or 
abrogate or en bloc eliminate these fundamental rights. To further illustrate 
the point, it may be noted that Parliament can make additions in the three 
legislative lists, but cannot abrogate all the lists as it would abrogate the e 
federal structure. 

125. The question can be looked at front yet another angle also. Can 
Parliament increase the amending power by amendment of Article 368 to 
confer on itself the unlimited power of amendment and destroy and damage 
the fundamentals of the Constitution? The answer is obvious. Article 368 
does not vest such a power in Parliament. It cannot lift all restrictions placed f 
on Ihe amending power or free the amending power from all its restrictions, 
litis is the effect of the decision in Kesavananda Bharati case ] as a result of 
which secularism, separation of power, equality, etc., to cite a few examples, 
would Tall beyond the constituent power in the sense that the constituent 
power cannot abrogate these fundamentals of the Constitution. Without 
equality the rule of law, secularism, etc. would fail. That is why Khanna, J. g 
held that some of the fundamental rights like Article 15 form part of the basic 
structure. 

126. If constituent power under Article 368, the oilier name for amending 
power, cannot be made unlimited, it follows that Article 31-B cannot be so 


J1 Indira Nehru Gandhi v. Raj Narain, 1975 Supp SCC 1 
5 Minerva Milts tid, v. Union of India, (1980) 3 SCC 625 
1 Kesavananda fSharali v. State of Kerala. (1973) 4 SCC 225 : 1973 Supp SCR 1 
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used as lo confer unlimited power. Article 31-B cannot go beyond the limited 
amending power contained in Article 368. The power to amend Ninth 
a Schedule flows from Article 368. This power of amendment has to he 
compatible with the limits on the power of amendment. This limit cainc with 
Kesuvananda Bharati case 1 . '1 "he re fore Article 31-B alter 24-4-1973 despite 
its wide language cannot confer unlimited or unregulated immunity. 

127. To legislatively override entire Bart III of the Constitution by 
invoking Article 31-B would not only make the fundamental rights 

b overridden by directive principles but it would also defeat fundamentals such 
as secularism, separation of powers, equality and also the judicial review 
which arc (he basic features of the Constitution and essential elements of rule 
of law and that too without any yardstick/standard being provided under 
Article 31-B. 

128. further, it would be incorrect to assume that social content exists 
c only in directive principles and not in the fundamental rights. Articles 15 and 

16 arc facets of Article 14. Article 16(1) concerns formal equality which is 
the basis of the rule of law. At the same time. Article 16(4) refers to 
egalitarian equality. Similarly, the general right of equality under Article 14 
lias to be balanced with Article 15(4) when excessiveness is detected in grant 
of protective discrimination. Article 15(1) limits the rights of the State by 
^ providing that there shall be no discrimination on the grounds only of 
religion, race, caste, sex, etc. and yet it permits classification for certain 
classes, hence social content exists in fundamental rights as well. All these 
arc relevant considerations lo lest the validity of the Ninth Schedule laws. 

129. liquality, rule of law, judicial review and separation of powers form 
parts ol the basic structure of the Constitution. Fiach of these concepts arc 
intimately connected. There can be no rule of law, if djure is no equality 
before the law. These would be meaningless if the violation was not subject 
to the judicial review. All these would be redundant if the legislative, 
executive and judicial powers are vested in one organ. Therefore, the duty to 
decide whether the limits have been transgressed lias been placed on Hie 
judiciary. 

130. Realising that it is necessary to secure the enforcement of the 
fundamental rights, power for such enforcement has been vested by the 
Constitution in the Supreme Court and the High Courts. Judicial review is an 
essential feature of the Constitution, ll gives practical content to the 
objectives of the Constitution embodied in Part HI and other parts of the 
Constitution. It may be noted that the mere fact that equality, which is a part 
of the basic structure, can be excluded for a limited purpose, lo protect 

3 certain kinds of laws, does not prevent it from being pari of the basic 
structure, lltcrd'orc, it follows that in considering whether any particular 
feature ol ihe Constitution is part of the basic structure-—rule of law, 
separation of powers—the fact that limited exceptions arc made for limited 
purposes, to protect certain kind of laws, does not mean that it is not part of 
the basic structure. 
h 


\ Kdsnvunaiuhi tthurai v. Siarc of Kenila, (Jt>73) -1 SCC 225 
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131. On behalf of the respondents, reliance has been placed on the 
decision of a nine-judge Constitution Bench in Attorney General for India v. 
Amrallal Brajivandas 38 to submit that argument of a violation of Arlicle 14 a 
being equally violative of basic structure or Articles 19 and 21 representing 
the basic structure of the Constitution has been rejected. Para 20 referred to 
by learned counsel for the respondent reads as under: (SCC p. 71) 

“20. Before entering upon discussion of the issues arising herein, it is 
necessary to make a few clarificatory observations. Though a challenge 
to the constitutional validity of 39th, 40th and 42nd Amendments to die b 
Constitution was levelled in the writ petitions on the ground that the said 
amendments—effected after the decision in Kesavanunda Bharati v. 
Stale of Kerala 1 —infringe the basic structure of the Constitution, no 
serious attempt was made during the course of arguments to substantiate 
it. It was generally argued that Article 14 is one of the basic features of 
the Constitution and hence any constitutional amendment violative of 
Article 14 is equally violative of the basic structure. This simplistic C 
argument overlooks the raison d’etre of Article 31-B—at any rale, its 
continuance and relevance aher Bharati 1 —and of the 39th and 40lh 
Amendments placing the said enactments in the Ninth Schedule. 
Acceptance of the petitioners' argument would mean that in case of posl- 
Hharati constitutional amendments placing Acts in the Ninth Schedule, 
the protection of Article 31-B would not be available against Arlicle 14. ^ 
Indeed, ii was suggested that Articles 21 and 19 also represent the basic 
features of the Conslilution. If so, it would mean a further enervation of 
Article 31-B. Be that as it may, in the absence of any effort to 
substantiate the said challenge, we do not wish to express any opinion on 
the constitutional validity of the said amendments. Wc take them as they 
arc i.c. we assume them to be good and valid. Wc must also say that no e 
eirorl has also been made by the counsel to establish in what manner the 
said Amendment Acts violate Article 14." 

132. It is evident from the aforenoled passage that the question of 
violation ol Articles 14, 19 or 21 was not gone into. The Bunch did not 
express any opinion on those issues. No attempt was made to establish 
violation ol these provisions. In para 56, while summarising ihe conclusion, f 
the Bench did not express any opinion on the validity or the Thirty-ninth and 
Fortieth Amendment Acts to the Constitution of India placing COFEI'OSA and 
SAF1-MA in the Ninth Schedule. These Acts were assumed to be good and 
valid. No arguments were also addressed with respect to the validity of the 
Forty-second Amendment Act. 

133. hvery amendment to the Constitution whether it be in the form of g 
amendment of any article or amendment by insertion of an Act in the Ninth 
Schedule, lias lo be tested by reference to the doctrine of basic structure 
which includes reference lo Article 21 read with Article 14, Arlicle 15, etc. 

As stated, laws included in the Ninth Schedule do nol become part of the 
Constitution, they derive their validity on account of the exercise undertaken 

38 (1991) 5 SCC 51 : 1994 SCC(Cri) 1325 ^ 

1 (1973)4 SCC 225 : 1973 Supp SCR i 
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by Parliament to include them in the Ninth Schedule. That exercise has to be 
tested every time it is undertaken. In respect of that exercise the principle of 
a compatibility will come in. One has to see the cUecl of the impugned law on 
one hand and the exclusion of Part III in its entirely at the will of Parliament. 

134. In Waman Rao 4 it was accordingly rightly held that the Acts inserted 
in the Ninth Schedule after 24-4-1973 would not receive the full protection. 
/exclusion of judicial review if compatible with the doctrine of basic 
structure—concept of judicial review 

b 135. Judicial review is justified by combination of “the principle of 
separation of powers, rule of law, the principle of constitutionality anti the 
reach of judicial review” ( Democracy Through Law by Lord Styen, p. 131). 

136. flic role of the judiciary is to protect fundamental rights. A modem 
democracy is based on the twin principles of majority rule and the need to 
protect fundamental rights. According to Lord Styen, it is job of the judiciary 

c to balance the principles ensuring that the Government on the basis of 
number does not override fundamental rights. 

Application of doctrine of basic structure 

137. In Kesavananda Bharati case 1 the discussion was on the amending 
power conferred by unamended Article 368 which did not use the words 
“constituent power”. We have already noted the difference between original 

b power of framing the Constitution known as constituent power and the nature 
of constituent power vested in Parliament under Article 368. By addition of 
the words “constituent power" in Article 368, the amending body, namely. 
Parliament docs not become the original Constituent Assembly. It remains a 
Parliament under a controlled Constitution. Even after the words “constituent 
power” are inserted in Article 368, the limitations of doctrine of basic 
e structure would continue to apply to Parliament. It is on this premise that 
clauses (4) and (5) inserted in Article 368 by the 42nd Amendment were 
struck down in Minerva Mills Case 5 . 

138. The relevance of Indira Gandhi case 11 , Minerva Mills case 5 and 
Waman Rao case 1 lies in the fact that every improper enhancement of its own 
power by Parliament, be it clause (4) of Article 329-A or clauses (4) and (5) 

l ol Article 368 or Section 4 of the 42nd Amendment has been held to be 
incompatible with the doctrine of basic structure as they introduced new 
elements which altered the identity ol the Constitution or deleted the existing 
elements from the Constitution by which the very core of the Constitution is 
discarded. 1 hey obliterated important elements like judicial review. ITtey 
made directive principles en bloc a touchstone for obliteration of all the 
g fundamental rights and provided for insertion of laws in the Ninth Schedule 
which had no nexus with agrarian reforms. It is in this context that we have 
to examine the power of immunity bearing in mind that after Kesavananda 
Bharati case 1 Article 368 is subject to implied limitation of basic structure. 
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139. Hie question examined in Warn an Rao case 4 was whether the device 
of Article 31-13 could be used to immunise the Ninth Schedule laws from 
judicial review by making the entire Part HI inapplicable to such laws and a 
whether such a power was incompatible with basic structure doctrine. The 
answer was in the affirmative. It has been said that it is likely to make the 
controlled Constitution uncontrolled. It would render the doctrine of basic 
structure redundant. It would remove the golden triangle of Article 21 read 
with Article 14 and Article 19 in its entirely for examining the validity of the 
Ninth Schedule laws as it makes the entire Part III inapplicable at the will of 
Parliament. This results in the change of the identity of the Constitution ° 
which brings about incompatibility not only with the doctrine of basic 
structure but also with the very existence of limited power of amending the 
Constitution. Hie extent of judicial review is to be examined having regard to 
these factors. 

140. Hie object behind Article 31 -B is to remove difficulties and not to 
obliterate Part III in its entirety or judicial review. The doctrine of basic c 
structure is propounded to save the basic features. Article 21 is the heart of 
the Constitution. It confers right to life as well as right to choose. When this 
triangle of Article 21 read with Article 14 and Article 19 is sought to be 
eliminated not only the “essence of right’ 1 test but also the “rights lest” has to 
apply, particularly when Kesavanunda Bhuruti 1 and Indira Gandhi 11 cases 
have expanded the scope of basic structure to cover even some of the d 
fundamental rights. 

141. The doctrine of basic structure contemplates that there arc certain 
parts or aspects of the Constitution including Article 15, Article 21 read with 
Articles 14 anil 19 which constitute the core values which if allowed to be 
abrogated would change completely the nature of the Constitution, Hx elusion 

ol fundamental rights would result in nullification of the basic structure e 
doctrine, the object of which is to protect basic features of the Constitution as 
indicated by the synoptic view of the rights in Part III. 

142. ilierc is also a difference between the “rights test” and the “essence 
of right” lest. J3olh form part of application of the basic structure doctrine. 
When in a controlled Constitution conferring limited power of amendment, 
an entire chapter is made inapplicable, “the essence of right" test*' as applied / 
in A7. Naguraj case-' 3 will have no applicability. In such a situation, to judge 
the validity ol the law, it is the “rights test" which is more appropriate. We 
may also note that in Minerva Mills 3 5 and Indira Gandhi 11 cases elimination 
of Part III in its entirety was not in issue. We are considering the situation 
where the entire equality code, freedom code and right to move court under 
Part III arc all nullified by exercise of power to grant immunisation at will by 
Parliament which, in our view, is incompatible with the implied limitation ol' 9 

4 Woman Kao v. Union of India, (1981) 2 SCC 362 

1 Kesavanunda Dliarati v. Stale of Kerala, (1973) 4 SCC 225 : 1973 Supp SCR 1 
M huiint Nehru Gandhi v. Raj Naroin, 1975 Supp SCC 1 

ft Kd.i See Short note U in M. Nn^araj, and pan 37 then: of. < 

33 A7. Na^araj v. Union of India, (2006) 8 SCC 212 

5 Mi nova Mills Lid. v. Union of India, (I9S0) 3 SCC' 625 
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the power oT Parliament. In such a case, it is the rights lest that is appropriate 
and is to he applied. In Indira Gandhi case 11 it was held that lor the correct 
a interpretation. Article 368 requires a synoptic view of the Constitution 
between its various provisions which, at first sight, look disconnected. 
Regarding Articles 31-A and 31-C (validity whereof is not in question here) 
having been held to be valid despite denial of Article 14, it may be noted that 
these articles have an indicia which is not there in Article 31-B. 

143. Pari III is amendable subject to basic structure doctrine. It is 
b permissible for the legislature to amend the Ninth Schedule and grant a iaw 

the protection in terms of Article 31-B but subject to right of citizen to assail 
it on the enlarged judicial review concept. The legislature cannot grant 
fictional immunities and exclude the examination of the Ninth Schedule law 
by the court after the enunciation of the basic structure doctrine. 

144. Hie constitutional amendments are subject to limitations and if the 
c question of limitation is to be decided by Parliament itself which enacts the 

impugned amendments and gives that law a complete immunity, it would 
disturb the checks and balances in the Constitution. The authority to enact 
law and decide the legality of the limitations cannot vest in one organ. The 
validity to the limitation on the lights in Pari III can only be examined by 
another independent organ, namely, the judiciary. 

^ 145. The power to grant absolute immunity at will is not compatible with 

basic structure doctrine and, therefore, alter 24-4-1973 the laws included in 
the Ninth Schedule would not have absolute immunity. Thus, validity of such 
laws can be challenged on the touchstone of basic structure such as reflected 
in Article 21 read with Article 14 and Article 19, Article 15 and the principles 
underlying these articles. 

146. (t has to be borne in view that the fact that some articles in Part ill 
stand alone has been recognised even by Parliament, for example. Articles 20 
and 21. Article 359 provides for suspension of the enforcement of the rights 
conferred by Part III during Emergencies. However, by the Constitution 
(I'orly-lourth Amendment) Act, 1978, it has been provided (hat even during 
Emergencies, the enforcement of the rights under Articles 20 and 21 cannot 
be suspended. This is the recognition given by Parliament to the protections 

^ granted under Articles 20 and 21. No discussion or argument is needed for 
the conclusion that these rights arc part ol the basic structure or framework of 
die Constitution and, thus, immunity by suspending those rights by placing 
any law in the Ninth Schedule would not be countenanced. It would be an 
implied limitation on the constituent power of amendment under Article 368. 
Same would be the position in respect of the rights under Article 32, again, a 
g part of the basic structure of the Constitution. 

147. I Tie doctrine of basic structure as a principle has now become an 
axiom. It is premised on the basis that invasion of certain freedoms needs to 
be justified. It is the invasion which attracts the basic structure doctrine. 
Certain freedoms may justifiably be interfered with. If freedom, for example, 
is interfered with in cases relating to terrorism, it docs not follow that the 

h same test can be applied to all the offences. The point to be noted is that the 


It Indira Nehru Gandhi V. Raj /Vamin, 1975 Supp SCC 1 
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application ol‘ a standard is an importanl exercise required to be undertaken 
by the Court in applying the basic structure doctrine and lhai has to be done 
by the Courts and not by prescribed authority under Article 368. The a 
existence oi' the power of Parliament to amend the Constitution at will, with 
requisite voting strength, so as to make any kind of laws that excludes Part III 
including power of judicial review under Article 32 is incompatible with the 
basic structure doctrine. Therefore, such an exercise if challenged, has to be 
tested on the touchstone of basic structure as reflected in Article 21 read with 
Article 14 and Article 19, Article 15 and the principles thereunder. . 

148. l'hc power to amend the Constitution is subject to the aforesaid 
axiom. It is, thus, no more plenary in the absolute sense of the term. Prior to 
Kesavananda Ifluireili 1 the axiom was not there. Fictional validation based on 
the power of immunity exercised by Parliament under Article 368 is not 
compatible with the basic structure doctrine and, therefore, the laws that arc 
included in the Ninth Schedule have to be examined individually for 
determining whether the constitutional amendments by which they are put in c 
the Ninth Schedule damage or destroy the basic structure of the Constitution, 
'lliis Court being bound by all the provisions of the Constitution and also by 
the basic structure doctrine has necessarily to scrutinise the Ninth Schedule 
laws. It has to examine the terms of the statute, the nature of the rights 
involved, etc. to determine whether in effect and substance the statute 
violates the essential features of the Constitution. For so doing, it has to first d 
find whether the Ninth Schedule law is violative of Part III. If on such 
examination, the answer is in the affirmative, the further examination to be 
undertaken is whether the violation found is destructive of the basic structure 
doctrine. II on such lurther examination the answer is again in affirmative, 
the result would be invalidation or the Ninth Schedule law. Therefore, first 
the violation ol rights of Part III is required to he determined, then its impact e 
examined and ii it shows that in effect and substance, it destroys the basic 
structure ol the Constitution, the consequence or invalidation has to follow. 
Fvcry lime such amendment is challenged, to hark back to Kesavananda 
Bharuld upholding the validity of Article 31-13 is a surest means of a drastic 
erosion of the fundamental rights con furred by Part III. 

149. Article 31-B gives validation based on fictional immunity. In / 
judging the validity of constitutional amendment we have to he guided by the 
impact test. The basic structure doctrine requires the State to justify the 
degree ol invasion of fundamental rights. Parliament is presumed to legislate 
compatibly with the fundamental rights and this is where judicial review 
comes in. Greater the invasion into essential freedoms, greater is the need for 
justification and determination by Court whether invasion was necessary and g 
if so, to what extent. The degree of invasion is for the Court to decide. 
Compatibility is one of the species of judicial review which is premised on 
compatibility with rights regarded as fundamental. 'Die power to grant 
immunity, at will, on fictional basis, without full judicial review, will nullify 
the entire basic structure doctrine. The golden triangle referred to above is the 
basic leature ol die Consiiluiion as it stands for equality and rule of law. 


1 Kcsaraiuiinlii lihtiruii v. Suite of Keraia. (1973) 4 SCC 225 : !973 Supp SCR 1 
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150. The result of the aforesaid discussion is that the constitutional 
validity of the Ninth Schedule laws on the touchstone of basic structure 

a doctrine can be adjudged by applying ihe direct impact and effect lest i.c. 
rights test, which means the form of an amendment is not the relevant factor, 
but the consequence thereof would be determinative factor. 

151. In conclusion, we hold that: 

(/') A law that abrogates or abridges rights guaranteed by Part 111 of 
the Constitution may violate the basic structure doctrine or it may not. If 
b former is the consequence of the law, whether by amendment of any 
article of Part III or by an insertion in the Ninth Schedule, such law will 
have to be invalidated in exercise of judicial review power of the Court. 
The validity or invalidity would be tested on the principles laid down in 
this judgment. 

00 The majority judgment in Kesavananda Bharati case 1 read with 
c Indira Gandhi case 11 requires the validity of each new constitutional 
amendment to be judged on its own merits. The actual effect and impact 
of the law on (he rights guaranteed under Part III has to be taken into 
account for determining whether or not it destroys basic structure. The 
impact lest would determine the validity of the challenge. 

(Hi) All amendments to the Constitution made on or after 24-4-1973 
d by which the Ninth Schedule is amended by inclusion of various laws 
therein shall have to be tested on Ihe touchstone of the basic or essential 
features of the Constitution as reflected in Article 21 read with Article 
14, Article 19, and the principles underlying them. To put it differently 
even though an Act is put in the Ninth Schedule by a constitutional 
amendment, its provisions would be open to attack on the ground that 
e they destroy or damage the basic structure if the fundamental right or 
rights taken away or abrogated pertains or pertain to the basic structure. 

(fV) Justification for conferring prolection, not blanket protection, on 
the laws included in the Ninth Schedule by constitutional amendments 
shall be a matter of constitutional adjudication by examining tbe nature 
and extent of infraction of a fundamental right by a statute, sought to be 
f constitutionally protected, and on the touchstone of (he basic structure 

doctrine as reflected in Article 21 read with Article 14 and Article 19 by 
application of the "rights lest” and the “essence of the right" lest taking 
the synoptic view of Ihe articles in Part HI as held in Indira Gandhi 
case 1 '. Applying the above tests to the Ninth Schedule laws, if the 
infraction affects the basic structure then such law(s) will not get the 
g protection of the Ninth Schedule. 

This is our answer to the question referred to us vide order dated 
14-9-1999 in l.R. Coelha v. State ofl'.N. 2 

(v) If the validity of any Ninth Schedule law has already been upheld 
by this Court, it would not be open to challenge such law again on the 

^ 1 Kcsavfitwnda liharaii v. Suite n/Kcmln, (1973) ‘I SCC 225 ; 1973 Supp SCR I 

1] htJim AWj™ Gandhi v. Raj Namin , 1975 Supp SCC 1 
2 (1999)7 SCC 5K0 
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principles declared by this judgment. However, if a law held to be 
violative of any rights in Pari III is subsequently incorporated in the 
Ninth Schedule after 24-4-1973, such a violaiion/infracrion shall be open a 
to challenge on the ground that it destroys or damages the basic structure 
as indicated in Article 21 read with Article 14, Article 19 and the 
principles underlying thereunder. 

0'0 Action taken and transactions finalised as a result of the 
impugned Acts shall not be open to challenge. 

152. Wc answer the reference in the above terms and direct that the b 
pelitions/appeals be now placed for hearing before a thrcc-Judgc Bench for 
decision in accordance with the principles laid down herein. 


(2007) 2 Supreme Court Cases 112 
(Before 1)r. Ar. laksiimanan and Tarun Chatterjee, JJ.) 
UTfARANCHAL FOREST DEVELOPMENT 

CORPN. AND ANOTHER .. Appellants; 

Versus 

JABAR SINGH AND OTHERS .. Respondents. 

Civil Appeals No. 5728 of 2006 f with Nos. 5729-52.5754-61 of 2006+, * 

decided on December 12, 2006 

A. Labour Law — Factories Act, 1948 — Ss. 2(m), (k) — “Factory” — 
“Manufacturing process” — Cutting trees by axe and changing the shape of 
the timber into logs by using hand driven saw and removal, disposal and 
sale thereof undertaken by State Forest Development Corporation — Held, 
activity involves “manufacturing process” within the meaning of S. 2<k) — e 
Areas ol the forest where the said activity carried on covered by the word 
“premises” and hence constitute “factory” within the meaning of S. 2(m) — 
Forests — U.P. Forest Corporation Act, 1974 (4 of 1975), Ss. 14 and 15 — 
Words and phrases — “manufacturing process”, “factory”, “premises”, 
“alter” 

Held: f 

The process of culling of trees by axe and changing the shape of the limber 
into logs by saw both squarely fall within the definition of the first pari of the 
manufacturing process as cutting would be included in the processes or “making" 
and “ breaking up” included in the said definition. Further, the changing of shape 
by saw would be included in the processes of “ altering“ and “ adapting ” of the 
trees. Admittedly, trees and logs both fall within the meaning of “any article or q 
substance”, the second part of the definition. Lastly, the conversion of trees into 
logs is admittedly for the purpose of sale, disposal, use and last but not the least 
for transport, all ol which tall within the third part of the definition. 'Hie activity 

t Arising out of ,N1.1> (C) No. 24581 of 2003. From (lie Judgment and Older dated 21-S-2003 of 
the High Court of Uttaranchal ol Nainilal in WP No. 1376 (M/S) of 2001 
t Arising uul of SI.Ps (Q Nos. 3189, 3399, 3553, 3738. 3740. 3793, 3795, 4361, 4386. 4391, h 
7518, 8552-53, 10712. 13267. 13-125, 13446. J3813. 15133-34. 14327, I5-I9S, 21789-91 or 
2004.5297. 24706. 25203, 25258. 25001.25075 and 26042 of 2005 






.0 



SCC Online Web Edition, Copyright © 2015 
Page 1 Friday. July 17. 2015 
Printed For: Shyam Divan 

SCC Online Web Edition: hltpt/Avww.scconline.com 
TnjePrint'“ source: Supreme Court Cases 



SLil.VI v. STATR Ol' KARNATAKA 263 

(2010) 7 Supreme Court Cases 2(53 

(BH ORi; K.G. BAI.AKRISIINAN, C.J. AND R.V. RAVl-IiNDRAN 
a AND J.M. PANCHAI., JJ.) 

SHLVI AND an HiRS .. Appellants: 

Versus 

STATE ()1 ; KARNATAKA Respondent. 

Criminal Appeals No. 1267 of 20041 with Nos. 54-59 of 2005, 
b 1199 of 2006, 1471 of 2007 and 987 & 990 of 2010*, 

decided on May 5, 2010 

A“. Criminal Trial — Investigation — Nareoanalysis, polygraph lest (lie- 
detector test) and BKAP (Brain Electrical Activation Profile) lest conducted 
against will of person subjected to such tests (the ‘test subject’) — Whether 
legally permissible — Voluntary undertaking of tests by test subject and 
extent of their admissibility in evidence — Held, tests when conducted under 
c compulsion violate right against sell-incrimination protected under 
Art. 20(3) and right to personal liberty protected under Art. 21 —Tests also 
violate the right to remain silent under S. 161(2) CrPC 

— Though conducting of certain medical tests on accused is permissible 
under Kxpln. (a) lo S. 53, Ss. 53-A and 54 CrPC, yet narcoanalysis, 
polygraph and BEAP tests are not included in those tests — General 
. expression “such other tests” in Expin. (a) cannot be construed as covering 
these three lesLs because they arc not of the same category to which lasts 
specified in Kxpln. (a) belong — Interpretation! rule of ejusdem generis 
docs not permit their inclusion — Moreover, legislative intent is clear from 
the fact that Parliament while amending the said Kxpln. (a) in 2005 did not 
include these tests despite the fact that these tests were in existence at that 
lime 

e — These tests cannot also be accorded same treatment as is given to 
collection of specimen signuLuras and handwriting samples lor the reason 
that specimen signatures and handwriting samples arc not used as testimony 
against lest subject but arc used for identification or corroboration of facts 
already known lo investigators 

—-Arts. 20(3) & 21 of the Constitution and S. 161(2) CrPC are violated 
by nareoanalysis, polygraph and HEAP tests because of following reasons: 

— Art 20(3) and S. 161(2) CrPC — These provisions protect accused, 
suspects and witnesses from being compelled lo make sell-incriminating 
statements — Testimonial compulsion is prohibited by law •—- Person 
concerned has right to remain silent on questions which may incriminate 
him — ’I’his protection is lost in case of nareoanalysis because lest subject 
under the influence of drug (sodium pcnlothal) injected into his body loses 
g control over his verbal responses and therefore cannot decide consciously 
about (he questions which he should not answer — In polygraph test, 
physiological responses like blood pressure, respiratory flow, pulse rale, 
galvanic skin resistance, etc. are measured alter putting certain questions to 
test subject — lie has no conscious control over these responses — Similar is 

1 I lorn the Judgment and Order dated 10 9-2004 of the High Court of Karnataka at Hansalnre in 
/j CrI. Petition No. !%■! of 2001 

t Arising out of Sl.l’s (CrI.) Nos. ID of 2006 and 6711 of 2007 

* Kd.: Sec the Sliorliuiles below for the delail on each aspect summarised in Shrtrtmiic A. 
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the ease with BKAI* test wherein electrical waves emanating from test 
subject’s brain arc studied in response to probes — All these techniques 
involve testimonial compulsion — Thus, lest subject’s right not to reveal any 
information which may incriminate him, is violated a 

— Art. 21 — Mental privacy which is an aspect of personal liberty 
under Art. 21, is intruded upon because common feature of these tests is 
that test subjeel’s verbal or physiological responses are extracted in a 
manner that he has no conscious control over them — Such involuntary 
disclosure of information is also cruel, inhuman and degrading treatment to 
an individual, which is again a violation of Art. 21 — Impugned tests also b 
violate right to fair trial because access to legal advice, which is a 
component of Art. 21, becomes meaningless when test subject is made to 
reveal information without having conscious control over it 

— Voluntary undertaking of tests by test subject and extent of their 
admissibility in evidence — Held, is permissible provided certain safeguards 
like the one recommended by National Human Rights Commission (NIIRO) 
in case of polygraph test arc observed — Similar safeguards directed to be c 
devised for narcoanalysis and BEAR test also — But even such tcst-resulLs 
are not admissible in evidence except that they can be pul to use for a 
limited purpose as indicated in S. 27, Evidence Act, 1872 

— Constitution of India — ArLs. 20(3) and 21 — Criminal Procedure 
Code, 1!>73 — Ss. 2(g), 53 ICxpln. (a), 53-A, 54 and 154 to 176 [particularly 
S. 161(2)] — Evidence Act, 1872 — Ss. 24 to 27 — Human and Civil Rights — 
Protection or Human Rights Act, 1993 — S. 12(d) — Employee Polygraph 
Protection Act, 1988 (USA) — Federal Rules of Evidence, 1975 (USA) — 

R. 702 — Rules of Evidence (New Mexico, USA) — Art. 707 — Interpretation 
of Statutes — Subsidiary rules — lijusdem generis (Paras 262 to 265) 

In this case, legality ot three scientific tests, namely, nurcoanalysis, 
polygraph test (lie-detector test) and Brain electrical Activation Profile (BfiAP) 
test, was challenged inter alia on the ground that these tests violate the test e 
subject's rights under Articles 20(3) and 21 of the Constitution and under Section 
161(2) of the Criminal Procedure ('ode, 1973. 

In narcoanalysis, intravenous injection of sodium pcnlolhal is given to test 
subject due to which (he lest subject enters into hypnotic trance, and answers 
questions pul to him without having conscious control over the replies which 
may he incriminating to him. lie may reveal information which lie may [ 
otherwise conceal in a stale of full consciousness. 

In polygraph test, instruments like cardiographs, pneumographs, 
cardio-cuffs, sensitive electrodes, etc. are attached to test subject’s body. 
Physiological responses like respiration, blood-pressure, blood flow, pulse rale, 
galvanic skin resistance, etc. in his body are measured after putting certain 
questions to him. I heory behind polygraph test is that when a person is giving 
false reply to an incriminating question put to him, he would produce 9 
physiological responses which arc different from the responses given in normal 
course. 

Ill BEAP lest (which is also known as “P300 waves test”), electrical waves 
emitted Irom test subject's brian are recorded by attaching electrodes to his 
scalp. 1 lie lest subject is exposed to auditory or visual stimuli (words, sounds, 
pictures, videos) that are relevant to (he facts being investigated (known as , 
material probes), alongside other irrelevant words and pictures (known as neutral 
probes). 'Hie underlying theory is that in ease of guilty suspects, exposure to 
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material probes will lead to emission ol P300 wave components. By examining 
records ol’ ihese wave components, the examiner can make inferences about lesi 
a subject’s familiarity with information related to crime. 

Holding all three tests to be impermissible, the Supreme Court held as 
above. 

Slate v. /.civil. 36 NJ 266 (1961); State v. Simon, 132 A 2d 298 (1957), referred to 
i'rye v. United Stares, 54 App DC 46 (1923); Danbert v. Mcrrcll Daw Pharmaceuticals Inc., 
1251. ltd 2d 469 : 509 US 579 (1993): United States v. Piccinonna, 885 1* 2d 1529 (11th 
Cir 1989): United States v. Pasado, 57 1 ! 3d 428 (5lh Cir 1995); United States v, 
b Oalbrcth. 908 ]•' Supp 877 (DNM 1995); United States v. Cordoba, 104 p 3d 225 (9lh Cir 

1997): /linii'ji v. Darcy, 783 F 2d 1389 (9lhCir 1986); United Slates v. Sclicjfer. 1401, lid 
2d 413 : 523 US 303 (1998); R. v. IlclanJ. (1987) 36 (ICC 3d 481 : (1987) 2 SCR 398 
(Can SC): Gillie v. Posho Ud., (1939) 2 All HR 196 (PC); Stale v. Hudson. 314 Mo 599 
(1926): State v. Lindemttih, 56 NM 237 (1952): People v. Jones, 42 Ca! 2d 219 (1954): 
Undscy v. United Stales, 237 F 2d 893 (9th Cir 1956); Lawrence M. Dugan v. 
Commonwealth of Kentucky, 333 SW 2d 755 (I960); Townsend v. Sain, 9 I. ltd 2d 77!) : 
q 372 US 293 (1962): United Slates v. Swanson, 572 F 2d 523 (5lh Cir 1973); United Slates 

V, Solomon. 753 F 2d 1522 (9th Cir 1985): United Stales v. Adams, 581 F 2d 193 (9lh Cir 
1978): Slate of New Jersey v. Datyll Pills, 56 A 2d 1320 (Ni 1989): Horvath v. /?,. (1979) 
‘14 CCC 2d 385 ; (1979) 2 SCR 376 (Can SC): Ibrahim v, /?.. 1914 AC 599 : (1914 -15) 
All F.R Rap 874 (PC); Rock v. Arkansas, 97 1. ltd 2d 37 ; 483 US 44 (1987); Harrington 
v. State. 659 NW 2d 509 (2003) (Iowa SC); Slaughter v. Oklahoma. 105 P 3d 832 (2005). 
discussed 

36 American Criminal Law Review 87-116 (Winter 1999) at p. 91; 33 American Journal of 
“ 14iw and Medicine 377-421 (2007); 42(4) 'ilie Journal of Criminal Law. Criminology and 

Police Science 513-528 (November-Deeember 1951): Schaffer Library of Drug Policy, 
<www.dmglihrary.org>; 46(2) Hie Journal of Criminal 1 jw. Criminology and Police 
Science 259-263 (July-August 1955); 62 Yale Law Journal 315-347 (February 1953); 
40(3) Journal of Criminal laiw and Criminology 370-380 (September-Oclober 1949); 
52(4) 'Hie Journal of Criminal Law, Criminology and Police Science 453-158 
(November-Deeember 1961); 50(2) The Journal of Criminal iuiw, Criminology and 
O Police Science 118-123 (July-August I959)t 70 University of Missouri at Kansas City 

I -aw Review 891-920 (Summer 2002); laiwrencc A. Farwell. Brain Fingerprinting: A 
New Paradigm in Criminal Investigations and Counter-Terrorism (2001) 
<wwiv.Iiminwavesciaite.com>; 33 American Journal of Criminal Law 301-337 (Summer 
-006): 33 American Journal of I jw and Medicine 359-375 (2007); 29 Journal of Legal 
Medicine 179-197 (April-Jlinc 2008). discussed 
iMhoruroiy Procedure Manual—Polygraph lixamination (Directorate of Forensic Science. 
f Ministry of I lome Affairs, Ciovernment of India. New Delhi, 2005), considered 

B. (.(institution of India — Art. 20(3) — Right against self-incrimination 
— Underlying purpose — Held, is to ensure integrity of the trial — 
Statement, if any, made by accused during investigation must be voluntary 
and reliable — Statement made out of compulsion may be false llius 
affecting the integrity of the trial — Investigating agencies, which arc 
required to conduct meaningful investigation before subjecting a person to 
9 trial, should not have any scope of extracting statement through compulsive 
methods — Kvidencc Act, 1872 — Ss. 24 to 26 — Criminal Procedure Code, 
1973 — Ss. 157,161 and 162 
Held : 

Rigid against self-incrimination is now viewed as an essential safeguard in 
criminal procedure. Its underlying rationale broadly corresponds with two 
ft objectives—firstly, (hat of ensuring reliability of statements made by an accused, 

and secondly, ensuring that such statements are made voluntarily. It is possible 
that u person suspected or accused of a crime may have been compelled to testify 
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through methods involving coercion, threats or inducements during investigative 
stage. When a person is compelled to testily on his/her own behalf, there is a 
higher likelihood of such testimony being false, False testimony is undesirable 
since it impedes the integrity of the trial and ihc subsequent verdict, ‘llicrcforc, 
the purpose of the rule against involuntary confessions is to ensure that testimony 
considered during trial is reliable. The premise is lhat involuntary slalements arc 
more likely to mislead Judge and prosecutor, thereby resulting in a miscarriage 
of justice, liven during the investigative stage, false statements are likely to cause 
delays and obstructions in investigation efforts. (Para 102) 

Concerns about voluntariness of statements allow a more comprehensive b 
account of this right. If involuntary statements were readily given wcighlagc 
during trial, investigators would have a strong incentive to compel such 
statements—often through methods involving coercion, threats, inducement or 
deception, liven if such involuntary statements are proved It) be true, the law 
should not inccnlivise use of interrogation tactics that violate dignity and bodily 
integrity of the person being examined. In this sense, right against self- 
incrimination is a vital safeguard against torture and other third-degree methods c 
that could be used to elicit information. It serves as a check on police behaviour 
during (he course of investigation. Inclusion of compelled testimony is 
important otherwise investigators will be more inclined to extract information 
through such compulsion as a matter of course. Frequent reliance on such short 
cuts will compromise the diligence required for conducting meaningful 
invesligalions. During the trial stage, the onus is on the prosecution to prove the 
charges levelled against thedelendanl and the right against seif-ineriniination is a 
vital protection to ensure that the prosecution discharges the said onus. (Para 103) 
Suite of Hnmhuy v. Kashi Katu O s had. AIR 1961 SC 1808 : (1961) 2 Cri LJ 856 : (1962)3 
SCR 10: Mmphy v. Watcrfiont Commission u/Ncw York Harbor. 12 1. ! id 2d 678 : 378 US 
52 (1963): lton* Kam-ming v. K.. 1980 AC 217 : (1979) 2 W5.R 81 : (1979) I All lilt 939 
(PC): Nandini Saipatby v. I'.l. l)am. (1978) 2 SCC '121 : 1978 SCC (Cri) 236. relied on 
33 University of California Los Angeles Law Review 1063-1118 (1986); 27 Oxford Journal e 
of I ,ej>al Studies 209-232 (Summer 2007). referred to 
51 Journal of Criminal I -aw. Criminology and Police Science 138 (1960), considered 
C Constitution of India — Art. 20(3) — Rule against testimonial 
compulsion — Scope of the rule explained — Narcoanalysis, polygraph lest, 
BKAP lest, collection of specimen signatures and handwriting samples 
examined on the touchstone of rule — Held, oral or written statement 
conveying personal knowledge, likely to lend to incrimination by itself or F 
furnishing a link in chain of evidence conics within the prohibition of 
Art. 20(3) — Uie rule however docs not prohibit: (i) collection of material 
evidence such as bodily substances and other physical objects, and (ii) 
statement used for comparison with facts already known to investigators — 
Narcoanalysis, polygraph and HEAP tests result in testimonial compulsion 
but it is not so in the case of specimen signatures and handwriting samples 
— It is for this reason that narcoanalysis, polygraph and HEAP tests arc not 9 
permissible in law while specimen signatures and handwriting samples arc 
permissible — Evidence Act, 1872 — Ss. 24 to 26 and 47 — International 
Covenant on Civil and Political Rights, 1966 — Art. 14(3)(g) — European 
Convention for the Protection of Human Rights and Fundamental 
Freedoms, 1950 —Arts. 6(1) and 6(2) 

(Paras 145,147,153,157, 180,185 and 189) h 
State of Bombay v. Kuthi Kalu Ughud. AIR 1961 SC 1808 : (1961) 2 Cri U 856 : (1962) 3 
SCR 10. foil,wed 
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SKLVI v. STATU OF KARNATAKA 267 

Schmerbcr v. California, 16 I, lid 2d 908 : 384 US 757 (1965); Saunders v United 
Kingdom. (1996) 23 EIIRR 313. relied on 
a lloll V. United Stoics, 54 L lid 1021 : 218 US 245 (1910), referred to 
3(>CanIozo Law Review 1023-46 (December 2008), quoted 
94 Journal of Criminal Law and Criminology 243-293 (2004), discussed 
State of ttambay v. Kathi Kalu Oghad, AIR 1961 SC 1808 : (1961) 2 Cri U 856 : (1962) 3 
SCR 10: M.P. Shanna v. Satish Chandra, AIR 1954 SC 300 : 1954 Cri LJ 865 : 
1954 SCR 1077; Sdttnerber v. California, 16 L lid 2d 908 : 384 1JS 757 (1965), relied an 
[Kd.: It is roll that the masoning which has been applied to specimen signatures and 
b handwriting samples is also applicable to fingerprint samples though it is not specifically 

discussed in this judgment. See also U.P. Admit, v. Otn Prakash, (1972) 1 SCC 249; State 
of Maharashtra v. SukJtdcv Singh. (1992) 3 SCC 700.] 

13. Constitution of India —Art. 20(3) — Right against sclf-in crimination 
— Incriminatory statement — How to ascertain whether statement Is 
incriminatory — Depends upon the use to which it is put — Direct use, 
derivative use and transactional use of statement also explained — Evidence 
Act, 1872 — Ss. 24 to 27 — Criminal Procedure Code, 1973 — S. 162 
field: 

Where a person in custody is compelled to reveal information which aids 
investigation efforts, the information so revealed can prove to be incriminatory in 
llic following ways: (1) statements made in custody could be direcily relied upon 
by prosecution lo sirengthen their case. However, if it is shown (hat such 
D statements were made under circumstances of compulsion, they will be excluded 
Irom evidence. (2) Another possibility is that of “derivative use” i.e. when 
information revealed during questioning leads to discovery of independent 
materials, thereby furnishing a link in the chain of evidence gathered by 
invcsligalors. (3) Yet another possibility is dial of “transactional use” i.c. when 
inlormation revealed can prove lo be helpful lor investigation and prosecution in 
g cases other than the one being investigated. (4) A common practice is thal of 
extracting materials or information, which are then compared with materials that 
are already in the possession of investigalors. For instance, handwriting samples 
and specimen signatures are routinely obtained for the purpose of identification 
or corrobonal ion. (Para 128) 

Nandini Sulpulhy v. PL Dani, (1978) 2 SCC 424 ; 1978 SCC (Cri) 236; Hoffman v. United 
Slates. 95 1. Kd 1118: 341 US 179 (1950): State of Hmnbav V. Kathi Kalu Oghad. AIR 
/ 1961 SC 1808 : (1961) 2 Cri 1J 856 : (1962) 3 SCR 10. relied on 

h. Constitution of India —-Art. 20(3) — Right against self-incrimination 

— Compulsory administration of nurcnanalysis, polygraph and REAP tests 

— Whether lesLs should be permitted on the premise thal it is not known at 
the lime of conducting of tests whether test subject would make inculpatory 
or exculpatory statement — Held, dislinction whether the statement, is 

g inculpatory or exculpatory is made at the trial stage whereas right to remain 
silent has lo be exercised at the stage of investigation — Such right would be 
impaired iT test subject first undergoes test and then it is decided whether 
his statement is inculpatory or exculpatory — Criminal TVial — Proof — 
Inculpatory/Exculpalory evidence (Paras 138 and 139) 

1*. Evidence Act, 1872 — Ss. 24 to 26 — Right against self-incrimination 

— Exclusion of statement obtained by compulsive means — Held, only 
n inculpatory statement stands excluded — Criminal TYial — Proof — 

lnculpalory/Exculpatory evidence (Paras 138 and 139) 
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268 SUPREME COURT CASES (2010) 7 SCC 

(i. Constitution of India —Art. 20(3) — Right against sclf-incriniination 

— Reasons for procedural safeguards like warning to be given to accused 
about his right to remain silent, etc. — Held, this is done to mitigate 
disadvantages faced by suspect in custodial environment — lie should be 3 
made to understand fully contents of warning — Basis of development of 
law on this aspect in USA also explained — Held, the protection in USA is 
outcome of inter-relation between Fifth {privilege against seif-incrimination) 
and Fourteenth Amendments (due process of law) and Fourth Amendment 
(protection against unreasonable searches and seizures) in US Constitution 

— Constitution of United States of America — Fourth, Fifth and Fourteenth 5 

Amendments (Paras 117 and 119) 

Miranda v. Arizona, 16 I, Ed 2d 694 : .184 US 436 (1965); Escobedo v Illinois p I ]•'<] 2d 
977 : 378 US 478 (1963), relied on 
79 Ibrviinl Law Review 21.37 (1965). relied on 
II. Constitution of India —Art. 20(3) — Right against self-incrimination 

— Administrative and quasi-criminal proceedings — Applicability of right 

to such proceedings and stage from which applicable — Held, right becomes c 
available when a person has been formally accused (Para 125) 

I. Constitution of India — Art. 20(3) — Right against self-incrimination 

— ILsstatus in the Constitution — Held, it has an exalted status (Para 90) 

J. Constitution of India —Art. 20(3) — Right against self-incrimination 

— Comparison of right under Art. 20(3) and under Ss. 161(2), 313(3) and 
315(1) proviso, CrPC — Protection under S. 161(2), held, is wider than that d 
under Art. 20(3) — Formal accusation is necessary to attract Art. 20(3) 
whereas S. 161(2) r/w S. 161(1) CrPC protects suspeeLs and witnesses also, 
subject to obligation or witness under S. 132, Evidence Act to answer 
questions in suit or proceedings — Further held, protection alTordcd to 
witness is narrower compared to protection afforded to accused during trial 
under Ss. 313(3) and 315(1) proviso (b) CrPC -— Criminal Procedure Code, 
1973 — Ss. 161(2), 161(1), 313(3) and 315(1) proviso (b) — Evidence Act, e 
1872 — S. 132 proviso — Criminal Trial — Witnesses (Paras 121 to 123) 

M.r. Slianna v. Stilish Chandra, AIR 1954 SC 300 : 1954 Cri U 865 : 1954 SCR 1077; 
Slate of Bombay v. KatUi Kaht Oghad, MR 1961 SC 1808 : (1961) 2 Cri IJ 856 : (1962) 

3 SCR 10; Miranda v. Arizona. 16 L lid 2d 694 : 384 US 436 (1965). relied on 
Escobedo v. Illinois, 12 I, lid 2d 977 : 378 US 478 (1963), referred to 
79 1 Iurvard Luw Review 21,37 (1965), referred to 

Raja Narayanlal llansilal v. Mulicck Phimz Mistiy. AIR 1961 SC 29 : (1961) 1 SCR 417; f 
Rmnesh Chandra Mehta v. State ofW.II.. AIR 1970 SC 940 : 1970 Cri U 863 : (1969) 2 
SCR 461: Bulkishan A. Devidayal v. Stale of Maharashtra. (1980) 4 SCC 600 : 1981 
SCC (Cri) 62. relied on 

K. Constitution of India — Art. 20(3) — Right ugainsl self-incrimination 

under Art. 20(3) vis-i-vis theory of conlirmalion by subsequent facts, as 
incorporated in S. 27, Evidence Act, 1872 — Held, right against self- 
incrimination arises when incriminating statement is made out of 9 
compulsion — In the absence of compulsion, information received from 
accused in custody can be proved under S. 27, Evidence Act — Further held, 
there is no automatic presumption in India that custodial statement has 
been extracted through compulsion — There is therefore no requirement of 
additional diligence similar to Miranda warnings in USA — Evidence Act, 
1872 — Ss. 24 to 27 — Criminal Procedure Code, 1973 — Ss. 162, 163 and 
164 — Criminal Trial — Investigation — Miranda Warnings (USA) — " 
Inapplicability in India (Paras 133 and 134) 
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SHI.VI v. STATE OH KARNATAKA 269 

Stale of Bombay v. Kathi Kaht Ogftad, AIR 196] SC 1808 : (1961) 2CriU 856 • (1962) 3 

SCR 10, followed 

a Miranda v, Arizona, 16 I. Ed 2d 694 : 384 US 436 (1965), limited 

L. Constitution of India — Arts. 20(3) and 21 — Right against 
self-incrimination — If applicable when a person who is co-accused is 
offered immunity from prosecution in return for cooperating with 
investigators — Held, not directly applicable — Evidence Act, 1872 — 8.30 
— Criminal Trial —Approver— Self-incrimination 

f ield: 

'Hie situation that compulsory administration of (lie impugned tests can 
prove to be useful in instances where the cooperating witness lias difficulty in 
remembering relevant facts or is wilfully concealing crucial details, could arise 
when a person who is a co-accuscd is offered immunity from prosecution in 
return for cooperating with investigators. Even though right against sclf- 
incriininalion is not directly applicable in such situations, relevant legal enquiry 
C is whether compulsory administration of the impugned tests meets requisite 
standard ol substantive due process for placing restraints on personal liberty. 

(Para 140) 

M. Constitution of India — Art. 20(3) — Kinds of evidence and their 
admissibility — Three kinds of evidence, namely, oral, documentary and 
material — Oral evidence — Compulsory extraction of — Held, is 

d prohibited by Art, 20(3) r/w S. 161(2) CrPC — Documentary evidence — 
Admissibility or — Held, is decided by trial court but parties are obliged to 
produce it — Materia! or physical evidence — Compulsory extraction of — 
Held, is not hit by Art. 20(3) •— Compulsory extraction of oral or written 
evidence is also permissible if it is to be used for identification or 
comparison with material and information already in possession of 
investigators — Criminal Procedure Code, 1973 — Ss. 161,53, 53-A and 54 
e — Evidence Act, 1872 — Ss. 3, 5, 24 to 27 and 59 to 65 — Criminal Trial — 
Proof (Para 179) 

N. Constitution of India — Arts. 21 and 20(3) — Right to personal 
liberty — Scope — Validity of narcoanalysis, polygraph and HEAP tests — 
Wider perspective of personal liberty, held, is required to cover situatioas 
not specifically covered by Art. 20(3) — Undesirable effects of these tests in 

( certain situations arc not taken care of by Art. 20(3) and therefore validity 
of these tests is to be examined from wider perspective of personal liberty 
under Art. 21, which includes right to mental privacy, right against cruel, 
inhuman and degrading treatment and right to fair trial — Mere Tact that 
use of reasonable force in exercise or police power and taking of samples of 
bodily substances Hike hair, blood, etc.) is permissible in law, docs not 
necessarily mean that narcoanalysis, polygraph and BKAP tests should also 
9 be permitted without examining their effect on test subject’s rights under 
Art. 21 — Criminal Procedure Code, 1973, Ss. 53,53-A and 54 

(Paras 190 fo 196 and 203) 

Bochin v. California, 96 L E(1 183 : 342 US 165 (1951), relied on 

State of Muharashtra v. Sheshappa Dudhuppu Tumbadc, AIR 196'! Born 253; BrcilUanpt v. 

Abram, I ]. Hd 2d 448 : 352 US 432 (1956); Jamsbed v. Stale of IIP,, 1976 Cri ] J [680 
h (All): Ana nil I Samar Naik v. Stale of A.P.. 1977 Cri )J 1797 (AP); Anil Anunlrao 

Isikltundc v. State of Maharashtra, 1981 Cri 1_J 125 (Bom ), approved 

Brown v. Mississippi, 801. Ed 682 : 297 US 278 (1935). referred to 
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270 SUPRliMliCOURTCASliS (2010)7 SCX: 

0. Constitution of India — Arts. 21 and 20(3) — Right to privacy_ 

Basis, scope and extent — Privacy as an aspect of personal liberty — Mental 
privacy and physical privacy — Held, while physical privacy nitty be 
curtailed to some extent in reasonable exercise or police powers under 3 
CrPC, there is no corresponding provision for intruding upon a person’s 
mental privacy — Extracting testimonial responses by mcaas of 
narcoanalysis, polygraph and BKAP tests, held, intrude upon a person’s 
mental privacy and arc therefore impermissible in law — Protection of 
mental privacy is available to accused as well as to victim of an offence —A 
tamale who alleges to be victim of sexual offence cannot be subjected to b 
polygraph lest to ascertain whether she is making truthful allegation — 
Evidence Acl, 1872 — Ss. 24 to 27 and I14-A — Criminal Procedure Code, 
1973 — S. 164-A — Criminal Law — Laboratory Procedure Manual for 
Polygraph Examination — Para 3.4(v) — European Convention for the 

Protection of Human Rights and Fundamental Freedoms, 1950 — Art. 8_ 

Police and Criminal Evidence Act, 1984 (UK), S. 64(1-A) 

Held : c 

A distinction must be made between the character of restraints placed on the 
right to privacy. While ordinary exercise of police powers contemplates restraints 
of a physical nature such as extraction of bodily substances and use of reasonable 
force for subjecting a person to a medical examination, it is not viable to extend 
these police powers to forcible extraction of testimonial responses. In 
conceptualising right to privacy, distinction between privacy in a physical sense ^ 
and the privacy of one's mental processes, has to be kept in view. (Para 224) 

So far, judicial understanding of privacy in India has mostly stressed on 
protection of body and physical spaces from intrusive actions by the Stale. While 
the scheme of criminal procedure as well as evidence law mandates interference 
with physical privacy through statutory provisions that enable arrest, detention, 
search and seizure among others, the same cannot be the basis for compelling a e 
person to impart personal knowledge about a relevant fact. Theory °of 
interrelationship ol rights mandates that right against self-incrimination should 
also be read as a component of personal liberty under Article 21. lienee, 
understanding of right to privacy should accounl for its intersection with Article 
20(3). Furthermore, rule against involuntary confessions as embodied in Sections 
24, 25, 26 and 27 ol the Evidence Act, 1872 seeks to serve both the objectives of 
reliability as well as voluntariness of testimony given in a custodial setting. A 
conjunctive reading ol Articles 20(3) and 21 ol the Constitution along with the 
principles ol evidence law leads to a clear answer. Importance of personal 
autonomy must be recongised in aspects such as choice between remaining silent 
and speaking. An individual’s decision to make a statement is the product of a 
private choice and (here should be no scope for any other individual to interfere 
with such autonomy, especially in circumstances where the person faces g 
exposure to criminal charges or penalties. (Para 225) 

M.l'. shurma v. Stilish Chandra. AIR 1954 SC 3fX) : 1954 Cri U 865 : 1954 SCR 1077: 
Kharak Siagh v. Slate of U.P.. AIR 1963 SC 1295 : (1963) 2 Cri IJ 329: Manckn Gandhi 
V. Union of India. (1978) ! SCC 248 : AIR 1978 SC 597; Gnbind v. Slate afM.I’.. (1975) 

2 SCC 118 ; 1975 SCC (Cri) 468: K. Rcijagopu! v. Stale of T.N., (1994) 6 SCC 632: 
l’tuple's Union for Civil liberties v. Union of India. (1997) 1 SCC 301; X v. Hospital 
V.', (2003) 1 SCC 5tX): Attorney General's Reference (No. 3 of 1999} (2001) 2 AC 91 • h 
(2001) 2 WI.R 56 : (2001) 1 All l;R 577 (III.), ivliedon 
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M. Vtjaya v. Sinjfarcni Collieries Co. 1 jJ„ AIR 2001 AP 502; tf.f.V) v. Chief Constable of the 
South Yorkshire Police, (2002) I WI.R 3223 : (2003) 1 Ail ER 148 (CA). apptvrcd 
q v. Hospital, (1998) 8 SCC 296, held, partly overruled 

94 Journal of Criminal Law and Criminology 243-293 (2004). relied on 
Medical lest for ascertaining mental condition of a person is most likely to 
be in the nature of a psychiatric evaluation which usually includes testimonial 
responses. Subjecting a person to the impugned techniques (narcoanaiysis, lie- 
detector and BUXP tests) in an involuntary manner violates prescribed 
boundaries or privacy. Forcible interference with a person’s mental processes is 
0 not provided for under any statute and it most certainly comes into conflict with 
right against self-incrimination. However, this determination does not account 
for circumstances where a person could be subjected to any of the impugned 
tests but not exposed to criminal charges and the possibility of conviction. In 
such cases, lie/slie could still face adverse consequences such as custodial abuse, 
surveillance, undue harassment and social stigma among others. In order to 
c address such circumstances, it is important to examine some other dimensions of 
Aniclc 21 • (Paras 204 and 226) 

ITnerc is possibility that victims ol offences could be forcibly subjected to 
any ol these techniques during the course of investigation. There is provision in 
laboratory Procedure Manual for polygraph tests which contemplates the same 
lor ascertaining the testimony of victims of sexual offences. Irrespective of the 
need to expedite investigations in such cases, no person who is a victim of an 
oIfcnce can he compelled to undergo any of the tests in question. Such a forcible 
administration would he an unjustified intrusion into mental privacy and could 
lead to further stigma for the victim. (Para 254) 

P. Constitution of India — Art. 21 — Right against cruel, inhuman and 
degrading treatment — Right to dignity — Right against mental torture — 
Whether such right violated by narcoanaiysis, polygraph and BEAP lesLs — 
e Held, these tests arc methods of interrogation which impair test subject’s 
decision-making capacity, which is an affront to human dignity and liberty 
— Moreover, incriminating test results may prompt investigating agencies to 
inflict mental pain on test subject — Such a treatment is violative of Art, 21 
— Impugned tests cannot also be permitted on the reasoning lhal infliction 
of some pain or,suffering is unavoidable in practice of medicine and that law 
f a ' so permits it in the form of punishments which arc prescribed for various 
olTcnccs — Held, society governed by rules and liberal values have to make 
rational distinction between various circumstances where pain or suffering 
is to be permitted or to be prohibited — Universal Declaration of Human 
Rights, 1948 — Art. 5 — International Covenant on Civil and Political 
Rights, 1966 — Art. 7 — U.N. Convention against Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, 1984 — Arts. 1 and 16 — 
g U- N - of Principles for the Protection of All Persons under any Form of 
Detention or Imprisonment, 1988 — Principles 1, 6 and 21 — Geneva 
Convention Relative to the Treatment of Prisoners of War, 1949 — Art. 17 

— Narcoanaiysis — Polygraph/Lic-delcctor test — BKAP/P300 waves lest 

— Evidence Act, 1872 — Ss. 24 to 26 
Held : 

h . During narcoanaiysis, the test subject loses awareness of place and passing 
of time. All the three impugned techniques (narcoanaiysis, lie-detector and 
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272 SUPREMli COUR T CASliS (2010) 7 SCC 

BliAP lesls) c;m be described as mcihods of interrogation which impair test 
subject’s capacity of decision or judgment. Compulsory administration of 
impugned techniques constitutes cruel, inhuman or degrading treatment in the 
context of Article 21.1,aw disapproves involuntary testimony, irrespective of the 
nature and degree of coercion, threats, fraud or inducement used to elicit the 
same. 'Hie popular perceptions of terms such as “torture” and “cruel, inhuman or 
degrading treatment” arc associated with gory images of blood-letting and 
broken bones. However, it has to be recognised that forcible intrusion into a 
person’s mental processes is also an affront to human dignity and liberty, often 
with grave and long-lasting consequences. (Paras 244,239 to 242 and 245) 
Murey Strauss, 'Criminal Defence in the Age of Terrorism — Torture’, quoted 
Sunil llalra v. Uclhi Admit .. (1978) A SCC 494 i 1979 SCC (Oti) 155; Rusloin Cuvasjee 

Cooper v. Union of India< (1970) 1 SCC 248; Alimckci Gandhi v. Union of India, (3978) 1 

SCC 248; D./T, Ilavu v. Slate ofW.lt., (1997) ! see 416: 1997 SCC (Cri) 92, relied on 
20 American University International J-aw Review 521-612 (2005), quoted 
48 New York Law School D\v Review 201-274 (2003/2004), quoted 

Q. Constitution or India — Art. 21 — Right to fair trial — Facets of — 
Held, right is violated in compulsory administration of narcoanalysis, 
polygraph and BKAP tesls on account of following reasons, 

— (i) access to legal advice, which is an essential component of right to 
fair trial, is rendered meaningless because lest subject lias no control over 
his verbal or physiological responses, 

— (ii) lest subject may not be able to defend himself effectively because 
results of lasts may be used aguinst him but may not be communicated to 
him in time, 

— (iii) reliability of thasc lasts is questionable and therefore proof 
beyond reasonable doubt, which is an essential feature of criminal trial, may 
not be possible through these tests, 

— (iv) credibility of so-called experts who administer these lasts, is also 
doubtful, 

— (v) trial Judge who presides at evidentiary as well trial phasas, may 
be prejudiced by rasults of thase tasts even if lasts may not be admitted in 
evidence, 

— (vi) test results, in some cases have resulted in public pressure, 
particularly when test results are inculpatory, which is not tlasirablc in (he 
interest of fair trial, 

— (vii) tests disturb parity of procedural safeguards between 
prosecution and defence; if prosecution is to be allowed to conduct thase 
tests, similar demand from accused or witnesses has also to be conceded, 

— (viii) tests have potential of increasing frivolous litigation by 

demanding frash proceedings and conducting of tests — Criminal Trial — 
Media trial —• Misuse of forensic last rasults (Paras 247 to 253) 

R. V. Reload, (1987) 36 CCC 3cl 481 : (1987) 2 SCR 398 (Can SC), relied on 
United Stines v. Scheffer. 140 L Ell 2d 413 : 523 US 303 (1998), retie don 

R, Constitution of India — Arts. 21 and 20(3) — Personal liberty — 
Wider dimensions of — Non-pcnal conscquencas like custodial violence, 
increased police surveillance and harassment — Held, such vices though not 
covered by protective shield of Art. 20(3) and S. 161(2) CrPC, yet arc 
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prohibited by Art. 21 — One of the reasons for declaring narcoanalysis, 
polygraph and HEAP tests as invalid is that a test subject who refuses to 
a undergo these tests may be exposed to such non-penal consequences — 
Criminal Procedure Code, 1973 — S. 1(51(2) (Paras 143 and 144) 

Sunil Hat ra v, Delhi Admit., (1978)4 SOC 494 : 1979 SCC (Cri) 155. relied on 

S. Constitution of India —Art. 21 and Pt. Ill — Constitutional values, 
held, have to be infused in all branches of law including procedural areas 
such as law of evidence (Para 111) 

ft Hot hii, v. California, 96 L Fid 183 : 342 US 165 (1951), relied on 

T- Constitution or India — Arts. 20(3) and 21 — Right against 
self-incrimination — Right to fair trial — Inter-relation between the two 
rights — Held, the inter-relation is recognised in most jurisdictions — In 
India too, Art. 20(3) has to be interpreted as a facet of the wider right of 
personal liberty under Art. 21 — Right of refusal to answer questions that 
may incriminate a person, is a procedural safeguard which bears close 
c relation with the right to fair trial under Art. 21 (Paras 87,88 and 92) 

Mtnteka Candhi v. Union of India , (1978) 1 SCC 248; Rochin v. California 96 I, I'll 183 - 

342 US 165 (1951). retied on 

U. Constitution of India — Arts. 20(3) and 21 — Right against 
self-incrimination and right to personal liberty — Exceptions if can be 
created by court in public interest — Whether court should permit 

d compulsory administration of narcoanalysis, polygraph and BEAP tests on 
the ground that public interest would be served in the following situations 
(i) tests may become necessary in emergency as in the ease of likely terrorist 
attack, (ii) tests would prevent police from resorting to third-degree 
methods, and (iii) selective use of tests can be resorted to, in case of heinous 
offences only — Held, rights under Arts. 20(3) and 21 have been given 
non-derogable status and therefore cannot be compromised on the ground 
e of so-called public interest — Moreover, grounds or public interest projected 
in this case do not have sound basis —This is because tests are a gradually 
unfolding process which require lime as well as expertise — Their results 
cannot be obtained on emergent basis — Use of third-degree methods by 
police, though deplorable, cannot be taken as a reason for permitting these 
tests because tests themselves are constitutionally impermissible and 
f therefore one vice cannot be substituted by another — There is also no 
certainty that lesLs, once permitted, would be put to selective use in case of 
heinous olTcnces only und not progress down a slippery slope — Besides, 
permitting such qualified use would amount to law-making by court which 
is outside the judicial domain — Constitutional values, which arc meant for 
whole of India and for future generations, have to be preserved irrespective 
of individual cases wherein some hardened criminals who have no regard 
9 for societal values, may be benefited by court ruling in this case 

V. Constitution or India — Pt. Ill — Public interest — Whether 
overrides constitutional guaranlecs/freedoms 

W. Constitution of India — Arts. 32, 226 and 136 — Constitutional 
adjudication — Scope and ambit — Factors involved — Practical 
considerations, future generations ami personal sensibilities of Judges — 

h Balancing of—Judiciary 
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274 SUPRI-Mli COURT CASl-S (2010) 7 SCC 

Held: 


Ordinarily it is the task of legislature to arrive at a pragmatic balance 
between often competing interests of personal liberty and public safety. The a 
Supreme Courl as a constitutional court can only seek to preserve balance 
between these competing interests as reflected in the text of the Constitution and 
its subsequent interpretation. There is absolutely no ambiguity on the status of 
principles such as Ihc right against self-incrimination and various dimensions of 
personal liberty. Rights guaranteed in Articles 20 and 21 or the Constitution have 
been given a non-derogable status anti they arc available to citizens as well as h 
foreigners. It is not within the competence of judiciary to create exceptions and 
limitations on the availability or these rights. (Paras 256 to 259) 

57 Stanford l aw Rwicw 209-255 (October 2001); 59 Loyola University Chicago [.aw 

Journal 329- 560 (Winter 2008). quoted 

liven though the main task of constitutional adjudication is to safeguttrd core 
organising principles of Indian polily, there are certain practical concerns that 
strengthen the case against involuntary administration of the tests in question. C 

(Para 257) 

One of the main functions of constitutionally prescribed rights is to 
safeguard interests of citizens in their interactions with the Government. As 
guardians ol these rights, the Courl will be failing in its duly if the Court permits 
any citizen to be forcibly subjected to the tests in question. One could argue that 
some of the parties who will benefit from this decision arc hardened criminals (j 
who have no regard for societal values, f iowever. it must be borne in mind that in 
constitutional adjudication the Court's concerns are not confined to the facts at 
hand but extend to implications of Court’s decision for the whole population as 
well as future generations. (Para 260) 

Sometimes there arc apprehensions about Judges imposing their personal 
sensibilities through broadly worded terms such as "substantive due process”, but 
in this ease Court’s inquiry has been based on a faithful understanding of e 
principles entrenched in Ihc Constitution. (Para 261) 

Public Committee Against Torture in Israel v. Stale of Israel, (1999) 7 BIIRC 31 : I K! 

SlttWM (1999) (SC of Israel), relied on 

X. Constitution of India — ArLs. 20, 21, 32 and 359 — Non-dcrogablc 

status of Arts. 20 and 21 — Held, right to move court for enforcement of 
rights conlerred by Arts. 20 and 21 cannot be suspended even during ^ 
Emergency, by virtue of Art. 359 — Rights under Arts. 20 and 21 therefore 
have a non-dentgable status (Para 89) 

Y. Constitution of India — ArLs. 20(3) and 21 — Right to fair trial — 
Facets — Right against sclf-incriininalion, right to be represented by a 
lawyer and right to compulsory process — Historical basis of the said rights 
explained — Magna Carta — Petition of Right, 1628 (English) — Treason 9 
Act, 1695 (c. 3) (English) — Justices Protection Act, 1848 (English) 

(Paras 92 to 100) 

Z. Criminology — Criminal Jurisprudence — Standards of — 

Protections afforded to accused such as presumption of innocence, right to 
counsel, right to be informed of charges, right to compulsory process, proof 
beyond reasonable doubt, etc., held, have been evolved as standards of h 
criminal jurisprudence (Paras 92 to 100) 
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SF.l.VI v. STATE Ol- KARNATAKA 275 

ZA. Constitution of India — Arts. 20(3) and 21 — Right against 
self-incrimination — Right to counsel — Inter-relationship between rights 

a — Segregation between testimonial function performed by accused and 
defensive function performed by lawyer — Right to remain silent, held, 
became meaningful after right to counsel was recognised — Said 
segregation is an essential feature of fair trial so as to ensure level playing 
field between prosecution and defence (lhira ICO) 

84(1) Political Science Quarterly 1-29 (March 1969), quoted 
92(5) Michigan i,aw Review 1047-1085 (March 1994), quoted 
k Nandini Stilpathy v. P.l. Dani , (1978) 2 SCC 424 : 1978 SCC (Cri) 236; Brmvn v. Walker. 

40 I, l-.tl 819 : 16l US 591 (1895); Miranda v. Arizona. 16 L Ed 2d 694 : 384 US 436 
(1965). relied on 

ZB. Criminal Procedure Code, 1973 — S. 53 Kxpln. (a) [as substituted 
by 2005 Amendment] — Tests which can be conducted on accused — 
Whether narcoanalysis, polygraph and BEAP lesls covered by general 

c expression “such other tests” occurring in Expln. (a) — Held, general 
expression, which comes after specific tests enumerated in Expln. (a), has to 
be interpreted by applying principle of ejusrtem generis — Specific tests 
include examination of bodily substances and therefore general expression 
cannot be construed to include tests which reveal testimonial responses — 
Besides, Parliament while amending Expln. (a) in 2005 was presumed to be 
aware of latest techniques yet did not include narcoanalysis, polygraph and 
d BEAP tests — These tests are therefore not covered by expression “such 
other tests” (Paras 169 to 173) 

ZC. Interpretation of Statutes — Basie rules — Legislative intention — 
Inquiry into — Impracticability — Held, while it is open to courts to 
examine legislative history, it is not proper for court to try and conclusively 
ascertain legislative intent — Such an inquiry is impracticable because 

e court does not have access to all materials which would have been 
considered by legislature (Para 170) 

Thogurani v. State of Orissa, 2001 Cri IJ 4003 (Ori), approved 

ISIumdar v. Emperor, AIR 1931 Cal 601; Dctimum Shaniji Patel v. Stare of Maharashtra. 

AIR 1959 Horn 284, referred to 
Slianla v. Dhunnpat, (2003) 4 SCC 493. discussed 
! Due Process and the American Criminal Trial. 38 Australian Ijw Journal 223, 231 (1964). 
referred to 

Royal College of Nursing of the United Kingdom v. Deptt. of Health and Social Security. 
1981 AC 800 : (1981) 2 WLR 279 : (1981) I All HR 545 (UL); Senior Electric Inspector 
v. iMxminuruyan Chopra, MR 1962 SC 159. relied on 
O.I\ -Singh: Principles of Statutory Interpretation. l()lh Erin. (2006) at pp. 239-47. (/noted 
Sharxia v. Dharmpal, (2003) 4 SCC 493, retied on 

9 Mahipal Muderna v. Slate of Rajasthan. 1971 Cri LJ 1405 (Raj): Jamshctl v. Stale afU.P.. 
1976 C'ri IJ 1680 (Ail), discussed 

United Nations General Assembly. "Principles of Medical Ethics relevant to the rote of 
health personnel, particularly physicians, in the protection of prisoners and detainees 
against torture, and other cruel, inhuman ar degrading treatment of punishment" [GA 
Res 37/194. HI th Plenary Meeting on 18-12-1982], referred to 

ZD. (.riniinal Procedure Code, 1973 — S. 53 Expln, (a)— Compulsory 
" medical examination — Use of reasonable force — Permissibility 
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VS2 


276 


SUPREME COURT CASES (2010) 7 SCC 


Held : 

Medical examination of an arrested person can be directed during the course 
of an investigation either at the instance of the investigating officer or arrested 
person himself. It is also within the powers of a court to direct such a medical 
examination on its own. Medical examination can also be directed in respect of a 
person who has been released front custody on bail as well as a person who has 
been granted anticipatory bail. Section 53 which contemplates use of "force as is 
reasonably necessary” for conducting a medical examination implies that once a 
court has directed medical examination of a particular person it is within the 
powers of investigators and examiners to resort to a reasonable degree of 
physical force for conducting (lie same, (Para 166) 

XH. Criminal Procedure Code, 1973 — S. 53 Expln. (a) — DNA profile 
and DNA sample — Difference between — Explained — Uses of DNA 
prolile also indicated 
Held . 

DNA profiling technique has been expressly included among various forms 
of medical examination in amended Explanation to Section 53 CrPC. DNA 
profile is different from a DNA sample which can be obtained from bodily 
substances. A DNA profile is a record created on the basis of DNA samples made 
available to forensic experts. Creating and maintaining DNA profiles of offenders 
and suspects are useful practices since newly obtained DNA samples can be 
readily matched with existing profiles that are already in the possession of law- 
cnlorccinenl agencies. Matching of DNA samples is emerging as a vital tool lor 
linking suspects to specific criminal acts. (Para 220) 

ZK Criminal Procedure Code, 1973 — S. 161(2) — Right to remain 
silenl — Scope or protection under S. 161(2) — Whether protection 
available in non-criminal proceedings also — Held, protection flows from 

provisions ol CrPC and is therefore available in proceedings under CrPC -_ 

Non-criminal proceedings, even though resulting in some punitive action are 
not covered — Evidence Act, 1872 — Ss. 21 and 23 — Constitution of India 
— Art. 20(3) 

Held: 

Since extension ol the right against self-incrimination to suspects and 
witnesses has its basis in Section 161(2) CrPC, it is not readily available to 
persons who are examined during proceedings that are not governed by CrPC. 
llicre is a distinction between proceedings of a purely criminal nature and those 
proceedings which can culminate in punitive remedies and yet cannot be 
characterised as criminal proceedings. Ordinarily Article 20(3) cannot be 
invoked by witnesses during proceedings that cannot be characterised as criminal 
proceedings. In administrative and quasi-criminal proceedings, the protection of 
Article 20(3) becomes available only alter a person has been formally accused of 
committing an offence. (Para 125) 

Raja Naraynnlul Units Ha l v. Mancck Phiroz Mistiy, AIR 1961 SC 29 : (1961) 1 SCR 417; 

Pa mesh Chtinilra Mehta v. Stale o/W.fi., AIR 1970 SC 940 : 1970 Cri U 863 : (1969) 2 

SCR 461; Itafkishan A. DeviJayal V. Stale of Maharashtra, (1980) 4 SCC 60!) ; 1981 

SCC (Cri) 62. relied an 

Z(i. Criminal Procedure Code, 1973 — Ss. 313(3), 315(1) proviso (b) and 

161(2) — Rule against adverse inference from silence of accused at trial_ 

Held, the rule flows from combined reading of CrPC provisions and 
Art. 20(3) — Constitution of India — Art. 20(3) — Evidence Act, 1872 — 
S. 114 III. (g) 
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srj.vr V. STATE OK KARNATAKA 277 

Held: 

Indian [aw incorporates the rule against adverse inferences from silence 
a which is operative at trial stage. ITiis position is embodied in a conjunctive 
reading of Article 20(3) of the Constitution and Sections 161(2), 313(3) and 
proviso (b) of Section 315(1) CrPC. liven though an accused is a competent 
witness in his/her own trial, he/shc cannot be compelled to answer questions that 
could expose him/her to incrimination and the trial Judge cannot draw adverse 
inferences Inom refusal to do so. 'ihis position is cemented by prohibiting any of 
£, the parties from commenting on the failure of the accused to give evidence 

(Para 141) 

Woohninglmi v. Director ofPublic Prosecutions. 1935 AC 462 : 1935 All MR Rep t (111,). 

relictI tin 

ISOlIt Report of the Imw Commission of India (May 2002), quoted 

ZII. Criminal Procedure Code, 1973 — Ss. 39, 156(1), 161(1), 161(2), 
c 313(3) anti 315(1) proviso (b) — Citizens’ cooperation in criminal 
investigation vis-a-vis right against scir-incrimination — Right guaranteed 
by Art. 20(3) against self-incrimination, held, has overriding effect — 
Provisions contained in Ss. 39, 156(1) and 161(1) CrPC are subject to right 
against scif-incriniination — No adverse inference can be drawn against an 
accused who chooses to remain silent — Constitution of India — Art. 20(3) 
— Right against self-incrimination — Scope — Persons covered 
d (Paras 90 and 91) 

ZI. Evidence Act, 1872 — Ss. 24, 25 and 26 — Statements made by a 
person in custody — Unreliability of statement — Reasons for unreliability 
indicated — Doctrine of “excluding Ihe fruit of a poisonous tree”, held, is 
incorporated inSs. 24 to 26— Criminal Procedure Code, 1973 —Ss. 161(2), 
313(3), 315 proviso (b) 

e Held : 

Statements made in custody are considered to be unreliable unless they have 
been subjccled to cross-examination or judicial scrutiny. Scheme created by the 
Code of Criminal Procedure and the Kvidence Act also mandates that 
concessions made before police officers are ordinarily not admissible as evidence 
and it is only statements made in the presence of a Judicial Magistrate which can 
f be given weighlago. The doctrine of “excluding lire fruit of a poisonous tree” lias 
been incor|x>ratcd in Sections 24, 25 and 26 of the Kvidence Act. 1872. 

(Pant 132) 

ZJ. Medical Practice and Practitioners — Medical ethics — Doclor- 
paticnt privilege — Exceptions — Use of medical knowledge in criminal 
investigation — Held, is permissible within certain limits — Testimonial acts 

g sueli as resulLs of psychiatric examination cannot however be used in 
evidence without subject’s informed consent — Criminal Procedure Code, 
1^73 — S. 53 Kxpln. (a) — Medical Jurisprudence — Toxicology — 
Principles of medical ethics relevant to the role of health personnel, 
particularly physicians, in the protection of prisoners and detainees against 
torture, and other cruel, inhuman or degrading treatment or punishment — 
ft U.N. Principles of Medical Ethics, 1982, Principle 4 (Para 178) 
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278 -SUPREME COURT CASHS (2010) 7. SCC 

r /iK~ International I.tiw— Internationa! Conventions ■— U.N. Convention 
against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment, 1!)S4 — Domestic court ir bound — Held, though India is 
signatory to this Convention yet it has not been ratified by Parliament nor 
has any corresponding legislation been enacted under Art. 253 — Domestic 
court therefore noL absolutely bound by Convention but it has significant 
persuasive value because it represents evolving international consensus on 
human righLs norms — Constitution of India — Art. 253 (Para 23C) 

K-D/46217/CR 

Advocates who appeared in this case : 

Goolam H. Vahanvuli, Solicitor General. Dushyani A. Dave (Amicus Curiae), Anuop G 
Cliaudhari. Ms June Chaudhari. T.R. Andhyarujina and Flarish N. Salve, Senior 
Advocates [Rajcsli Mabale. A S. Bhastne, Santo,sh Paul, Ms Aanchal Jain. M.J. Paul, 
Priank B. Adhyaru, Mnnoj Goel, Shuvodccp Roy, NVajceh Shafiq, Gopal Vcnna (for 
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The Judgment of Ihc Court was delivered by 

K.G. Bai.akriSHNAN, CJ.— I.eavc granted in SU’s (Crl.) Nos 
2006 and 6711 of 2007. 


10 of 


2. Ihc legal questions in this batch of criminal appeals rclulc lo the 
involuntary administration of certain scientific techniques, namely, 
narcoanalysis, polygraph examination and the Brain Mlectrical Activation 
Profile (BI:AP) lesl lor the purpose of improving investigation efforts in 
criminal eases. This issue has received considerable attention since il 
involves tensions between the desirability of efficient investigation and (he 
preservation ol individual liberties. Ordinarily, the judicial task is that of 
evaluating the rival contentions in order lo arrive at a sound conclusion. 
However, lhe present case is not an ordinary dispute between private parlies. 
Il raises pertinenl questions about Ihc meaning and scope of the fundamental 
rights which are available to all citizens. Therefore, we must examine the 
implications ol permitting the use of (he impugned techniques in a variety of 
settings. 

3. Objections have been raised in respect ol instances where individuals 
who are lhe accused, suspects or witnesses in an investigation have been 
subjected to those tests without their consent. Such measures have been 
defended by citing the importance of extracting information which could help 
the investigating agencies to prevent criminal activities in lhe future as well 
as in circumstances where it is difficult to gather evidence through ordinary 
means. 
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4. In some of Ihe impugned judgments, reliance has been placed on 
certain provisions or the Code of Criminal Procedure, 1973 and the 1 Evidence 

a Act, 1872 to refer back to the responsibilities placed on citizens to fully 
cooperate with the investigating agencies. It has also been urged that 
administering these techniques docs not cause any bodily harm and that the 
extracted information will be used only for strengthening investigation efforts 
and will not be admitted as evidence during the trial stage. The assertion is 
that improvements in fact finding during the investigation stage will 
b consequently help to increase the rale of prosecution as well as the rate of 
acquittal. Yet another line of reasoning is that these scientific techniques are a 
softer alternative to the regrettable and allegedly widespread use of “third- 
degree methods” by investigators. 

5. The involuntary administration of the impugned techniques prompts 
questions about the protective scope of the “right against self-incrimination” 

c which finds place in Article 20(3) of our Constitution. In one of the 
impugned judgments, it has been held that the information extracted through 
methods such as “polygraph examination” and the “Brain Electrical 
Activation Profile (BEAP) lest” cannot be equated with “testimonial 
compulsion” because the test subject is not required to give verbal answers, 
thereby falling outside the protective scope of Article 20(3). It was further 
d ruled that the verbal revelations made during a narcoanalysis test do not 
attract the bar ol Article 20(3) since the inculpatory or exculpatory nature of 
these revelations is not known at the lime of conducting the lest. 

6. Jb address these questions among others, it is necessary to inquire into 
the historical origins and rationale behind the “right against 
self-incrimination”. The principal questions are whether this right extends to 

e the investigation stage and whether the lest results arc of a “testimonial” 
character, thereby attracting the protection of Article 20(3). Furthermore, we 
must examine whether relying on the lest results or materials discovered with 
Ihe help of the same creates a reasonable likelihood of incrimination for the 
lest subject. 

I 7* We must also deal with the arguments invoking the guarantee of 
“substantive due process” which is part and parcel of the idea of “personal 
liberty” protected by Article 21 of the Constitution. ‘ITie first question in this 
regard is whether the provisions in the Code of Criminal Procedure, 1973 
that provide lor medical examination” during the course ol investigation can 
be read expansively to include the impugned techniques, even though the 
latter are not explicitly enumerated. To answer this question, it will be 
necessary to discuss the principles governing the interpretation of statutes in 
light or scientific advancements. Questions have also been raised with respect 
to the professional ethics of the medical personnel involved in the 
administration of these techniques. Furthermore, Article 21 has been 
judicially expanded to include a “right against cruel, inhuman or degrading 
treatment”, which requires us to determine whether the involuntary 
administration ot the impugned techniques violates this right whose scope 
corresponds with evolving international human rights norms. We must also 
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consider contentions that have invoked the test subject’s “right to privacy”, 
both in a physical and mental sense. 

8. lhe scientific validity of the impugned techniejues has been questioned a 
and it is argued that their results are not entirely reliable. For instance, the 
narcoanalysis technique involves the intravenous administration of sodium 
pentothal, a drug which lowers inhibitions on the part or the subjccl and 
induces the person to lalk freely. However, empirical studies suggest that the 
drug-induced revelations need not necessarily he true. Polygraph examination 
and the BIiAP test are methods which serve the respective purposes of lie £> 
detection and gauging the subject’s familiarity with information related to the 
crime. 'Ihcse techniques arc essentially confirmatory in nature, wherein 
inferences are drawn from the physiological responses of the subject. 
However, the reliability of these methods has been repeatedly questioned in 
empirical studies. In the context of criminal cases, the reliability of scientific 
evidence bears a causal link wilh several dimensions of the right to a fair trial c 
such as the requisite standard of proving guilt beyond reasonable doubt and 
lhe right of the accused to present a defence. Wc must be mindful of lhe Tact 
that these requirements have long been recognised as components or 
"personal liberty” under Article 21 of the Constitution. Hence it will be 
instructive to gather some insights about the admissibility of scientific 
evidence. 

9. In lhe course of lhe proceedings belore this OoiirL oral submissions 

were made by Mr Rajesh Mahale, Advocate (Criminal Appeal No. 1267 of 
2004), Mr Manoj (foci, Advocate (Criminal Appeals Nos. 56-57 of 2005), Mr 
Santosh Paul, Advocate (Criminal Appeal No. 54 of 2005) and Mr ilarish 
Salve, Senior Advocate (Criminal Appeals Nos. 1199 of 2006 and 1471 of 
2007)—all ol whom argued against the involuntary administration of the 
impugned techniques. e 

10. Arguments defending the compulsory administration of these 
techniques were presented by Mr Goolam 1 -. Vahanvali, Solicitor General of 
India [now Attorney General for India] and Mr Anoop G. Chaudhari. Senior 
Advocate who appeared on behalf of the Union oflndia. These were further 
supported by Mr l.R. Andhyarujina, Senior Advocate who appeared on r 
behalf of the Central Bureau of Investigation (CB1) and Mr Sanjay llegde. 
Advocate who represented the State of Karnataka. Mr Dushyant Dave, Scnior 
Advocale. rendered assistance as amicus curiae in this matter. 

11. At this stage, it will he useful lo frame the questions of law and 
outline the relevant sub-questions in the following manner: 

/. Whether the involuntary administration of the impugned g 

techniques violates the “right against self-incrimination” enumerated in 

Article 20(3) of lhe Constitution? 

l-A. Whether the investigative use of the impugned techniques 
creates a likelihood of incrimination lor the subject? 

I II. Whether the results derived from the impugned techniques 
amount lo “testimonial compulsion” thereby attracting lhe bar of h 
Article 20(3)? 








Sl-U.V! v. STATE OF KARNATAKA (iialakrishnan, C.J.) 283 

//. Whether the involuntary administration of the impugned 
techniques is a reasonable restriction on "personal liberty" as understotxi 
a in the context of Article 21 of the Constitution? 

12. Before answering these questions, it is necessary to examine the 
evolution and specific uses of the impugned techniques. Hence, a description 
of each of the test procedures is followed by an overview of their possible 
uses, both within and outside the criminal justice system. It is also necessary 
to gauge the limitations of these techniques. Owing to the dearth of Indian 
b decisions on this subject, we must look to precedents from foreign 
jurisdictions which deal with the application of these techniques in the area 
of criminal justice. 

Descriptions of tests — Uses, limitations and precedents 
Polygraph examination 

c 13. 1 he origins ol polygraph examination have been traced back to the 
clforls ol I.oinbroso, a Criminologist who experimented with a machine that 
measured blood pressure and pulse to assess the honesty of persons suspected 
ol criminal conduct. Ilis device was called a hydrosphygmograph. A similar 
device was used by Psychologist William Marston during World War 1 in 
espionage cases, which proved to be a precursor to its use in the criminal 
d justice system. In 1921, John [.arson incorporated the measurement of 
respiration rate and by 1939 Leonard Keeler added skin conductance and an 
amplifier to the parameters examined by a polygraph machine. 

14. The theory behind polygraph tests is that when a subject is lying in 
response to a question, hc/sho will prcxlucc physiological responses that are 
dilfcrenl Irom those that arise in Hie normal course. During the polygraph 

e examination, several instruments are attached to the subject for measuring 
and recording the physiological responses. The examiner then reads these 
results, analyses them and proceeds to gauge the credibility of the subject’s 
answers. Instruments such as cardiographs, pneumographs, cnrdio-cuffs and 
sensitive electrodes are used in the course of the polygraph examinations, 
lhey measure changes in aspects such as respiration, blood pressure, blood 
/ How. pulse and galvanic skin resistance. The truthfulness or falsity on part of 
the subject is assessed by relying on the records of the physiological 
responses. (Sec Laboratory Procedure Manual-Polygraph Examination 
(Directorate of forensic Science, Ministry of Home Affairs, Government of 
India, New Delhi, 2005).] 

15. There are three prominent polygraph examination techniques: 

® (i) The relevant-irrelevant (R-l) technique. 

(») The control-question (CQ) technique. 

(Hi) Directed lie control (DLC) technique, 
bach of these techniques includes a pre-test interview during which the 
subject is acquainted witli the test procedure and the examiner gathers the 
h information which is needed to finalise the questions that are to be asked. An 
important objective of this exercise is to mitigate the possibility of a feeling 
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of surprise on the part of (he subject which could be triggered by unexpected 
questions. This is significant because an expression or surprise could be 
mistaken for physiological responses that are similar to those associated with a 
deception. \ Refer David Gallai, “Polygraph Evidence in Federal Courts: 
Should it be Admissible?” 1 .] Needless to say. the polygraph examiner should 
be familiar with the details of the ongoing investigation. To meet (his end the 
investigators are required lo share copies of documents such as the first 
information report (1-IR), medico-legal reports (MLR) and post-mortem 
reports (PMR) depending on the nature of the facts being investigated. p 

1C. The control-question (CQ) technique is the most commonly used one 
and its procedure as well as scoring system has been described in the 
materials submitted on behalf of CBI. The lest consists of control questions 
and relevant questions. The control questions are irrelevant to the facts being 
investigated but they are intended to provoke distinct physiological responses 
as well as lalse denials. These responses are compared with the responses c 
triggered by the relevant questions. Theoretically, a truthful subjecl will show 
greater physiological responses to the control questions which hc/she has 
reluctantly answered falsely, than to the relevant questions, which the subject 
can easily answer truthfully. Conversely, a deceptive subjecl will show 
greater physiological responses while giving false answers lo the relevant 
questions in comparison to the responses triggered by false answers to the d 
control questions. In other words, a guilty subject is more likely to be 
concerned with lying about the relevant facts as opposed to lying about other 
lads in general. An innocent subject will have no trouble in truthfully 
answering the relevant questions but will have trouble in giving false answers 
to the control questions. The scoring of the tests is done by assigning a 
numerical value, positive or negative, lo each response given by the subjecl. e 
Alter accounting for all the numbers, the result is compared to a standard 
numerical value to indicate the overall level of deception. The net conclusion 
may indicate truth, deception or uncertainly. 

17. i lie use ol polygraph examinations in the criminal justice system has 
been contentious. In this case, we are mainly concerned with situations when 
investigators seek reliance on these tests to detect deception or lo verify the 1 
truth ol previous testimonies. Furthermore, litigation related to polygraph 
tests has also involved situations where the suspects and defendants in 
criminal cases have sought reliance on them lo demonstrate their innocence. 

It is also conceivable (hat witnesses can be compelled to undergo polygraph 
tests in order to test the credibility of their testimonies or lo question their 
mental capacity or to even attack their character. 9 

18. Another controversial use of polygraph tests has been on victims of 
sexual offences for testing the veracity of their allegations. While several 
States in IJSA have enacted provisions to prohibit such use. the (ext of the 
laboratory Procedure Manual for Polygraph Examination indicates that this 


] ''f* American Criminal Ijiw Review 87-116 (Winlcr 1999) at p. 91 
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is tin acceptable use. In this regard, Para 3.4(v) of the said Manual reads as 
follows: 

a “3.4. O') In cases of alleged sex offences such as intercourse with a 

female child, forcible rape, indecent liberties or perversion, it is 
important that the victim, as well as the accused, be made available for 
interview and polygraph examination. It is essential that the polygraph 
examiner gel a first-hand detailed statement from the victim, and the 
interview of the victim precede that of the suspect or witnesses. ...” 
b The following article includes a table which lists out the statutorily 
permissible uses of polygraph examination in different State jurisdictions of 
llte United Slates of America: |Jfonry T. Grccly and Judy Illes, 
“Neuroscience-based Lie Detection: The Urgent Need for Regulation" 2 .! 

19. The propriety of compelling the victims of sexual offences to 
c undergo a polygraph examination certainly merits consideration in the 

present case. II must also be noted that in some jurisdictions polygraph tests 
have been permitted ior the purpose of screening public employees, both at 
the stage ol recruitment and at regular intervals during the service period. In 
USA, the widespread acceptance of polygraph tests for checking the 
antecedents and monitoring the conduct of public employees has encouraged 
d private employers to resort to the same. In Tact the iimployce Polygraph 
Protection Act, 1988 was designed to restrict their use for employee 
screening, litis development must be noted because the unqualified 
acceptance ol “lie detector tests” in India's criminal justice system could 
have the unintended consequence of encouraging their use by private parlies. 

20. Polygraph tests have several limitations and therefore a margin for 
0 errors. Jhc premise behind these tests is questionable because the measured 

changes in physiological responses are not necessarily triggered by lying or 
deception. Instead, they could be triggered by nervousness, anxiety, fear, 
contusion or other emotions. Furthermore, the physical conditions in the 
polygraph examination room can also create distortions in the recorded 
responses. The test is best administered in comfortable surroundings where 
/ there are no potential distractions for Ihe subject and complete privacy is 
maintained. Ihe mental slate ol the subject is also vital since a person in a 
slate ol' depression or hyperactivity is likely to offer highly disparate 
physiological responses which could mislead the examiner. In some cases the 
subject may have suffered from loss of memory in the intervening lime 
period between the relevant act and the conduct of the lest. When Ihe subject 
g docs not remember the Tacts in question, there will be no sclT-awarcncss of 
truth or deception and hence the recording of the physiological responses will 
not.be helpful. 1 fours may also result from “memory-hardening" i.e. a 
process by which the subject has created and consolidated false memories 
about a particular incident. This commonly occurs in respect of recollections 
ol traumatic events and the subject may not be aware of the fact that he/she is 

/, tying- 


2 33 American Journal or I .aw and Medicine 377-J21 (2007) 
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21. The errors associated with polygraph tests arc broadly grouped into 
two-categories i.e. ‘‘false positives" and "false negatives”. A "false positive" 
occurs when (he results indicate that a person has been deceitful even though 
he/she answered Irulhlully, Conversely a "false negative” occurs when a set 
or deceptive responses is reported as truthful. On account of such inherent 
complexities, the qualifications and competence ol the polygraph examiner 
are or the utmost importance. The examiner needs to be thorough in 
preparing the questionnaire and must also have the expertise to account for 
extraneous conditions that could lead to erroneous inferences. However, the 
biggest concern about polygraph tests is that an examiner may not be able to 
recognise deliberate attempts on part of the subject to manipulate the lest 
results. Such "countermeasures” are techniques which arc deliberately used 
by the subject to create certain physiological responses in order to deceive 
the examiner. I he intention is that by deliberately enhancing one’s reaction to 
the control questions, the examiner will incorrectly score the test in favour of 
truthfulness rather than deception. Jhe most commonly used 

countermeasures are those of creating a false sense of mental anxiety and 
stress at the time of the interview, so that the responses triggered by lying 
cannot be readily distinguished. 

22. Since polygraph tests have come to be widely relied upon for 
employee screening in IJSA, the US Department of Energy had requested the 
National Research Council of the National Academics (NRC) to review their 
use lor dillerent purposes, lhe billowing conclusion was staled in its report, 
i.e. 7 he Polygraph and [Je Detection: Committee to Review the Scientific 
Evidence on the Polygraph (Washington DC: National Academies Press 
2003) at pp. 212-13: 

"Polygraph accuracy.—Almost a century of research in scientific 
psychology and physiology provides little basis for the expectation that a 
polygraph test could have extremely high accuracy. The physiological 
responses measured by the polygraph are not uniquely related to 
deception. That is. the responses measured by the polygraph do not all 
reflect a single underlying process: a variety of psychological and 
physiological processes, including some that can be consciously 
controlled, can affect polygraph measures and test results. Moreover, 
most polygraph testing procedures allow for uncontrolled variation in test 
administration (e.g. creation of the emotional climate, selecting 
questions) that can be expected to result in variations in accuracy and that 
limit the level ol accuracy that can be consistently achieved. 

theoretical basis. —7 he theoretical rationale for the polygraph is 
quite weak , especially in tenus of differential fear, arousal, or other 
emotional stales that are triggered in response to relevant or comparison 
questions. We have not found any serious effort at construct validation of 
polygraph testing. 

Reseat t h progress. Research on the polygraph has not progressed 
over time in the maimer of a typical scientific field. It has not 
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accumulated knowledge or strengthened its scientific underpinnings in 
any significant manner. Polygraph research has proceeded in relative 
a isolation Iront related Helds of basic science and has benefited little from 
conceptual, theoretical, and technological advances in those fields that 
are relevant to the psychophysiologicai detection of deception. 

I'n!tire potential.—The inherent ambiguity of the physiological 
measures used in the polygraph suggest that further investments in 
improving polygraph technique and interpretation will bring only modest 
b improvements in accuracy." (italicised in original) 

23. A Working Party of the British Psychological Society (BPS) also 
came to a similar conclusion in a study published in 2004. The key finding is 
reproduced below [cited from: A Review of the Current Scientific Status and 
Fields of Application of Polygraph Deception Detection —l-'inal Report (6-10- 
2004) from The British Psychological Society (BPS) Working Party at p. 10]: 

A polygraph is sometimes called a lie detector, but this term is 
misleading. A polygraph does not detect lies, but only arousal which is 
assumed to accompany telling a fie. Polygraph examiners have no other 
option than to measure deception in such an indirect way, as a pattern of 
physiological activity directly related to lying does not exist (Saxe, 
^ 1991). I hree oT the four most popular lie detection procedures using the 

polygraph (relevant/irrelevant test, control-question test and directed lie 
test) are built upon the premise that, while answering so-called ‘relevant’ 
questions, liars will be more aroused than while answering so-called 
‘control’ questions, due to a fear of detection (rear of gelling caught 
lying). This premise is somewhat naive as truth tellers may also be more 
e aroused when answering the relevant questions, particularly: (/) when 
these relevant questions are emotion evoking questions (e.g. when an 
innocent man, suspected ol murdering his beloved wife, is asked 
questions about his wile in a polygraph lest, the memory of his late wife 
might reawaken his strong feelings about her); and (ri) when the innocent 
examinee experiences fear, which may occur, for example, when (lie 
f person is afraid that his or her honest answers will not be believed by the 
polygraph examiner. The other popular test (guilty knowledge lest) is 
built upon the premise that guilty examinees will be more aroused 
concerning certain information due to dificrent orienting reactions, that 
is, they will show enhanced orienting responses when recognising crucial 
details ol a crime. This premise has strong support in 
g psychophysiologicai research (Fiedler, Schmidt & Stahl, 2002).’’ 

24. Coining to judicial precedents, a decision reported as Frye v. United 
States 1 dealt with a precursor to the polygraph which detected deception by 
measuring changes in systolic blood pressure. In that case the defendant was 
subjected to this test be Tore the trial and his counsel had requested the court 
that the scientist who had conducted the same should be allowed to give 

h cx P crl testimony about the results. Both (he trial court and the appellate court 

3 51 App DC -16 (1923) 
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rejected Ihe request Tor admitting such testimony. The appellate court 
identified line considerations that would govern the admissibility of expert 
testimony based on scientific insights. It was held, ibid, at p. 47: a 

"... Just when a scientific principle or discovery crosses the line 
between the experimental and demonstrable stages is difficult to define. 
Somewhere in this twilight zone the evidential force of the principle must 
be recognized, and while courts wilt go a long way in admitting expert 
testimony deduced Irom a well-rccognised scientific principle or 
discovery, the thing from which the deduction is made must be b 
sufficiently established to have gained general acceptance in the 
V particular field in which it belongs. 

We think the systolic blood pressure deception lest has not yet gained 
such standing and scientific recognition among physiological and 
psychological authorities as would justify (he courts in admitting expert 
testimony deduced from the discovery, development, and experiments c 
thus far made." 

25. The standard of “general acceptance in the particular field” governed 
the admissibility of scientific evidence Tor several decades. It was changed 
much later by the US Supreme Court in Daubert v. Merreli Dow 
Ph(innocentteals Inc /' In that case (he petitioners had instituted proceedings 
against a pharmaceutical company which had marketed “Bcndcctin”. a d 
prescription drug. I hey had alleged that the ingestion of this drug by 
expecting mothers had caused birth delects in the children bom to them. To 
contest these allegations, the pharmaceutical company had submitted an 
affidavit authored by an epidemiologist. I he petitioners had also submitted 
expert opinion testimony in support of their contentions. The District Court 
had ruled in favour of the company by ruling that their scientific evidence e 
met Ihe standard of “general acceptance in the particular field" whereas the 
expert opinion testimony produced on behalf of the petitioners did not meet 
the said standard. The Court of Appeals for the Ninth Circuit upheld the 
judgment and the case reached the US Supreme Court which vacated the 
, appellate court’s judgment and remanded the ease back to Ihe trial court, it 

was unanimously held that the “general acceptance" standard articulated in 1 
F, yf had boon displaced by the enactment of the Federal Rules of 
Evidence in 1975. wherein Rule 702 governed the admissibility t>r expert 
opinion testimony that was based on scientific findings. This Rule provided 
that: 

“702. Testimony by experts.— If scienti fic, technical, or oilier specialised 
knowledge will assist the trier c»r fact to understand the evidence or to 9 
determine a tael in issue, a witness qualified as an expert by knowledge, 
skill, experience, training, or education, may testify thereto in the form oflin 
opinion or otherwise....” 




4 125 1. lit 2d 169 : 509 US 579 (1993) 

3 Frye v. Unite,! States, 51 App DC 46 (1923) 
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26. Il was held in Dauber! case A that the trial court should have evaluated 
the scientific evidence as per Rule 702 of the Federal Rules of Evidence 

a which mandates an inquiry into the relevance as well as the reliability of the 
scientific technique in question. The majority opinion (Blackmun, J.) noted 
that the trial Judge’s first step should be a preliminary assessment of whether 
the testimony’s underlying reasoning or methodology is scientifically valid 
and whether it can be properly applied to the facts in issue. Several other 
considerations will be applicable, such as: 

b • whether the theory or technique in question con he and has been 

tested; 

• whether it has been subjected to peer review and publication; 

• its known or potential error rate; 

Ihe existence and maintenance or standards controlling its 
operation; and 

c • whether it has attracted widespread acceptance within the 

scientific community. 

27. It was further observed in Omibert case 4 that such an inquiry should 
be a flexible one, and its focus must be solely on principles and methodology, 
not on the conclusions that they generate. It was reasoned that instead of Ihe 
wholesale exclusion of scientific evidence on account of the high threshold of 

d proving “genera! acceptance in the particular field", the same could be 
admitted and then challenged through conventional methods such as cross- 
examination, presentation of contrary evidence and careful instructions to the 
juries about the burden or proof. In this regard, the trial Judge is expected to 
perform a gatekeeping” role to decide on the admission of expert testimony 
based on scientific techniques. It should also be kept in inind that Rule 403 of 

e the Federal Rules of Evidence, 1975 empowers a trial Judge to exclude any 
form of evidence il it is found that its probative value will be outweighed bv 
its prejudicial effect. 

28. Prior to Dauberr 1 decision, most jurisdictions in USA had 
disapproved of the use or polygraph tests in criminal cases. Some State 
jurisdictions had absolutely prohibited the admission of polygraph test 

f results, while a few had allowed consideration of the same if certain 
conditions were met. These conditions included a prior stipulation between 
the parties to undergo these tests will, procedural safeguards such as the 
involvement of the experienced examiners, presence of the counsel and 
proper recording to enable subsequent scrutiny. A dissonance had also 
emerged in the treatment of polygraph lest results in the different Circuit 

g jurisdictions, with some jurisdictions giving trial Judges (he discretion to 
enquire into the reliability oTpolygraph test results on a case-by-case basis. 

29. For example, in United Slates v. i’iccinonna 5 it was noted that in 
some instances polygraphy satisfied the standard of “general acceptance in 
the particular held” as required by Fry&. Il was held that polygraph 

b l} ‘" lherI v - Mem fl Paw Pharmaceuticals hie,, 125 I. Ed 2d -169 : 509 US 579 (1993) 

5 885 I- 2U 1529 (1 llh Cir 19S9) 

3 pryc v. United Slates, 5<1 App IXi <i6 (1923) 
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testimony could be admissible under two situations, namely, when the parties 
themselves agree on a stipulation to this clled or Tor (he purpose of 
impeaching and corroborating the icsliniQny of witnesses. It was clarincd that 
polygraph examination results could not be directly used to bolster the 
testimony of a witness. However, they could be used to attack the credibility 
of a witness or even to rehabilitate one after his/her credibility has been 
attacked by the other side. Despite these observations, the trial court did not 
admit the polygraph results on remand in this particular case. 

30. However, alter Dauber: 1 prescribed a more liberal criterion for 
determining the admissibility of scientific evidence, some courts ruled that 
weightage could be given to polygraph results. For instance in United States 
v. Fosadtfi, the facts related to a pre-trial evidentiary hearing where (he 
defendants had asked for the exclusion of 1'orly-four kilograms of cocaine 
that had been recovered from their luggage at an airport. 'Die District Court 
had refused to consider polygraph evidence given by the defendants in 
support of their version of events leading up to the seizure of the drugs and 
their arrest. On appeal, the Fifth Circuit Court held that the rationale for 
disregarding polygraph evidence did not survive Dmtherr 1 decision. The 
Court proceeded to remand the case to the trial court and directed that the 
admissibility of the polygraph results should be assessed as per the factors 
enumerated in Danbert 4 . It was held ibid, at p. 434: 

1 here can be no doubt that tremendous advances have been made in 
polygraph instrumentation and technique in the years since Frye*. The 
test at issue in Frye 3 measured only changes in the subject’s systolic 
blood pressure in response to test questions. [Fiye v. United States 3 1 
Modern instrumentation detects charges in the subject’s blood pressure, 
pulse, tlioi acic and abdominal respiration, and galvanic skin response. 
Current research indicates that, when given under controlled conditions, 
the polygraph technique accurately predicts truth or deception between 
seventy and ninety per cent of the lime. Remaining controversy about test 
accuracy is almost unanimously attributed to variations in the integrity of 
the testing environment and the qualifications of the examiner. Such 
variation also exists in many of the disciplines and for much of the 
scientific evidence we routinely find admissible under Rule 702, [See 
McCormick on Evidence, 206 at 915 & n. 57.[ Further, there is good 
indication that polygraph technique and the requirements for professional 
polygraphisis are becoming progressively more slandardizetl. In addition, 
polygraph technique has been and continues to be subjected to extensive 
study and publication. Finally, polygraph is now so widely used by 
employers and government agencies alike. 

lo iterate, we do not now hold that polygraph examinations are 
scientifically valid or that they will always assist the trier of fact, in this 
or any other individual case. We merely remove the obstacle of the per sc 
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4 Dunbcrt v. Merrill Dow I'harinareuticiils Inc,, 125 I. lid 2d 469 : 509 US 579 (1995) 
6 57 I-' 3d 428 (5lh Oir 1995) 

3 Frye v. United States. 51 App DC 46(1923) 
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rule against admissibility, which was based on antiquated concepts about 
the technical ability of the polygraph and legal precepts that have been 
a expressly overruled by the Supreme Court.” (internal citations omitted) 
Despite these favourable observations, the polygraph results were excluded 
by the District Court on remand. 

31. However, we have come across at least one case decided after 
Dtutberr 1 where a trial court had admitted expert opinion testimony about 
polygraph results. In United Stales v. GtdbretlP the District Court look note 

b of Article 707 of the Rules of Hvidence of New Mexico, USA which 
established standards for the admission of polygraph evidence. The said 
provision laid down that polygraph evidence would be admissible only when 
the following conditions arc met; the examiner must have had at least 5 
years’ experience in conducting polygraph tests and 20 hours of continuing 
education within the past year; the polygraph examination must be tape 
c recorded in its entirety; the polygraph charts must be scored quantitatively in 
a manner generally accepted as reliable by polygraph experts; all polygraph 
materials must be provided to the opposing parly at least 10 days before trial; 
and all polygraph examinations conducted on the subject must be disclosed! 
Il was lound lhal all of these requirements had been complied with in the 
facts at hand. The District Court concluded with these words, ibid, al p. 896; 
d ... the Court finds that the expert opinion testimony regarding the 

polygraph results ol defendant Ciulbreth is admissible. However, because 
Ihc evidentiary reliability ol opinion testimony regarding the results of a 
particular polygraph test is dependent upon a properly conducted 
examination by a highly qualified, experienced and skilful examiner, 
nothing in this opinion is intended to reflect the judgment that polygraph 
e results are per se admissible. Rather, in the context of the polygraph 
technique, the trial courts must engage upon a case specific inquiry to 
determine the admissibility of such testimony." 

32. We were also alerted to the decision in United States v. Cordoba s . In 
lhal ease, the Ninth Circuit Court concluded that the position favouring 
absolute exclusion or unslipulaled polygraph evidence had effectively been 

f overruled in Daitberp. The defendant hud been convicted for the possession 
and distribution of cocaine since the drags had been recovered from a van 
which he had been driving. However, when he took an unstipulated 
polygraph lest, the results suggested that he was not aware of the presence of 
drags in the van. Al the trial stage, the prosecution had moved to suppress the 
lest results and the District Court had accordingly excluded the polygraph 
g evidence. However, the Ninth Circuit Court remanded the case back after 
finding that the trial Judge should have adopted the parameters enumerated in 
Dattberr 1 to decide on the admissibility of the polygraph test results. It was 
observed, ibid, at p. 228: 


/} J Dattberl v. Mcrrcll Dow Pharmaceutical* hie.. 125 1. Ed 2d -169 ; 509 US 579 (1993) 
7 90S ]■' Supp R77 (I)NM J99S) 

S [04 1 3d 225 (9lh Cir 1997) 
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“With this holding, we are not expressing new enthusiasm lor 
admission of unstipulated polygraph evidence. The inherent problematic 
nature of such evidence remains. As we noted in Brown polygraph 
evidence has grave potential for interfering with the deliberative process. 
[F 2d at pp. 1396-97.] However, these matters are for determination by 
the trial Judge who must not only evaluate the evidence under Rule 702, 
but consider admission under Rule 403. Thus, we adopt the view of 
Judge Jameson s dissent in Biown' } (hut these are matters which must be 
left to the sound discretion of the trial court, consistent with Dnubert' 
standards." 

33. Ihe decisions cited above had led to some uncertainty about the 
admissibility of polygraph test results. However, this uncertainly was laid to 
rest by an authoritative ruling of the US Supreme Court in United Stales v. 
Scheffer™. In that case, an eight-judge majority decided that the Military 
Rule of Evidence, §707 (which made polygraph results inadmissible in court- 
martial proceedings) did not violate an accused person’s Sixth Amendment 
right to present a defence. The relevant part of the provision is as follows: 

"(a) Notwithstanding any other provision of law, the results of a 
polygraph examination, the opinion of a polygraph examiner, or any 
reference to an offer to take, failure to lake, or taking of a polygraph 
examination, shall not be admitted into evidence." 

34. The facts in Scheffer case™ were that Scheffer, a US Air Force 
serviceman had laced the court-martial proceedings because a routine 
urinalysis showed that he had consumed melhamphcfamines. However, a 
polygraph test suggested that he had been truthful in denying the intentional 
consumption of the drugs. His defence of “innocent ingestion” was not 
accepted during the court-martial proceedings and Ihe polygraph results were 
not admitted in evidence. The Air Force Court or Criminal Appeals affirmed 
the decision given in the court-martial proceedings but the Court of Appeals 
for the Armed Forces reversed Ihe same by holding that an absolute exclusion 
of polygraph evidence (offered to rebut an attack on the credibility of the 
accused) would violate Scheffer’s Sixth Amendment right to present a 
defence. Hence, the matter reached the Supreme Court which decided that 
the exclusion of polygraph evidence did not violate the said constitutional 
right. 1 right Judges agreed that testimony about polygraph test results should 
not be admissible on account of the inherent unreliability of Ihe results 
obtained. Four Judges agreed that reliance on polygraph results would 
displace the fact-finding role or the jury- and lead to a collateral litigation. In 
the words of Clarence Thomas, J„ ibid, at p. 309: 

“Rule 707 serves several legitimate interests in the criminal trial 
process. These interests include ensuring that only reliable evidence is 
introduced at trial, preserving the jury’s role in determining credibility. 


9 //rami v. Darcy. 783 E 2d 1389 (9ih Cir 1986) 

d Dauberi v. Me ml I Daw Pharmaceuticals Inc., 125 ]. Ed 2d 469 : 509 US 579 (1993) 
10 140 L Ed 2d 413 : 523 US 303 (1998) 
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and avoiding litigation that is collateral to the primary purpose or the 
trial, 1 he rule is neither arbitrary nor disproportionate in promoting these 
a ends. Nor does it implicate a sufficiently weighty interest of the 
defendant to raise a constitutional concern under our precedents." 

35. On the issue of reliability, the Court took note of some Circuit Court 
decisions which had permitted trial courts to consider polygraph results in 
accordance with the Dauber t* factors. However, the following stance was 
adopted, ibid, at p. 312: 

^ ■■■ Although the degree of reliability ol polygraph evidence may 

depend upon a variety of identifiable factors, there is simply no way to 
know in a particular case whether a polygraph examiner’s conclusion is 
accurate, because certain doubts and uncertainties plague even the best 
polygraph exams. Individual jurisdictions therefore may reasonably reach 
differing conclusions as to whether polygraph evidence should be 
C admitted. We cannot say, then, that presented with such widespread 
uncertainty, the President acted arbitrarily or disproporlionatcly in 
promulgating a per sc rule excluding all polygraph evidence" 

36. Since a Irial by jury is an essential feature or the criminal justice 
system in USA, concerns were expressed about preserving the jury’s core 
function of determining the credibility of testimony. It was observed, ibid, at 

o p. 314: 

"... Unlike other expert witnesses who testily about factual matters 
oulsicle Hie jurors knowledge, such as the analysis of fingerprints, 
ballistics, or DNA found at a crime scene, a polygraph expert can supply 
the jury only with another opinion, in addition to its own, about whether 
the witness was telling the truth. Jurisdictions, in promulgating rules of 
evidence, may legitimately be concerned about the risk that juries will 
give excessive weight to the opinions of a polygrapher, clothed as they 
arc in scientific expertise and at times offering, as in the respondent's 
case, a conclusion about the ultimate issue in the trial. Sucli jurisdictions 
may legitimately determine that the aura of infallibility attending 
polygraph evidence can lead jurors to abandon their duty to assess 
' credibility and guilt. ..." 

37. On the issue ol encouraging litigation that is collateral to the primary 
purpose of a trial, it was held, ibid, at p. 314: 

"... Allowing proffers of polygraph evidence would inevitably entail 
assessments of such issues as whether the test and control questions were 
g appropriate, whether a particular polygraph examiner was qualified and 
had properly interpreted the physiological responses, and whether other 
factors such as countermeasures employed by the examinee had distorted 
the exam results. Such assessments would be required in each ami every 
case. It thus offends no constitutional principle for the President lo 
conclude that a per se rule excluding all polygraph evidence is 
appropriate. Uccausc iiiiguiion over the admissibility of polygraph 


‘I Dauber! V. Mcrrcll Dow I’luirmaettuinils Inc ... 125 I. Ed 2d -16!): 509 US 579 (1993) 
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evidence is by ils very nature collateral, a per sc rule prohibiting its 
admission is not an arbitrary or disproportionate means of avoiding it.” 

In the same case, Kennedy, J„ filed an opinion which was joined by lour a 
Judges. While there was agreement on the questionable reliability of 
polygraph results, a dilfcrent stand was taken on (he issues pertaining to the 
role oT the jury and (he concerns about collateral litigation. It was observed 
that the inherent reliability of the test results is a sufficient ground to exclude 
the polygraph test results and expert testimony related to them. Stevens, J„ 
filed a dissenting opinion in this case. 

38. We have also come across a decision of the Canadian Supreme Court 
m R. v. Reland 11 . In that case (he respondents had been charged with 
conspiracy to commit robbery. During (heir trial, one of their accomplices 
had given testimony which directly implicated them. The respondents 
contested this testimony and after the completion of the evidentiary phase of 
the trial, they moved an application to reopen their defence while seeking c 
permission lor each of them to undergo a polygraph examination and 
produce (he results in evidence. The trial Judge denied this motion and (he 
respondents were convicted. However, the appellate court allowed their 
appeal from conviction and granted an order to reopen the trial and directed 
that the polygraph results be considered. On further appeal, the Supreme 
Court ol Canada held that (he results of a polygraph examination are not d 
admissible as evidence. The majority opinion explained that Ihe admission of 
polygraph test results would offend some well-established rules of evidence. 

It examined the "rule against oath-helping" which prohibits a parly from 
presenting evidence solely for the purpose of bolstering the credibility of a 
witness. Consideration was also given to (he "rule against admission of past 
or out-of-court statements by a witness” as well as the restrictions on e 
producing “character evidence”. The discussion also concluded that 
polygraph evidence is inadmissible as “expert evidence”. 

39. With regard to the "rule against admission of past or out-of-court 
statements by a witness”. McIntyre, J. observed (in para 11): 

"... in my view, the rule against admission or consistent oul-of-courl 
statements is soundly based and particularly apposite to questions raised 
\n connection with (he use of the polygraph. Polygraph evidence when 
tendered would be entirely self-serving and would shed no light on the 
real issues before the court. Assuming, as in the case at Bar, that the 
evidence sought to be adduced would not fall within any of the 
well-recognized exceptions to the operation or the rule—where it is 
permitted to rebut the allegation ol a recent fabrication or to show ^ 
physical, mental or emotional condition—it should be rejected. To do 
otherwise is to open the trial process to the time-consuming and 
confusing consideration of collateral issues and to dellccl the focus of the 
proceedings from their fundamental issue of guilt or innocence. 'Ibis 

view is summarized by D.W. lillioll in ‘Lie Detector Hvidcncc Lessons . 

n 

11 (1987) 36COO 3d -IS! : (1987) 2 SCR 39S (Can SC) 
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from (he American Experience’ in Well and Truly Tried* (1982) al 
pp. 129-30: 

A defendant who altcmpts to put in the results of a test showing 
this truthfulness on the matters in issue is bound to fall foul of the 
rule against self-serving statements or, as it is sometimes called, the 
rule that a party cannot manufacture evidence for himself, and the 
lading foul will not be in any mere technical sense. The rule is 
sometimes applied in a mechanical unintelligent way to exclude 
evidence about which no realistic objection could be raised, as the 
leading cas c. Gillie v. Posho Lid. n shows; but striking down defence 
polygraph evidence on this ground would be no mere technical reflex 
action of legal obscurantists. The policy behind the doctrine is a 
lundainenlal one, and defence polygraph evidence usually offends it 
fundamentally. As some Judges have pointed out, only those 
defendants who successfully take examinations are likely to want the 
results admitted. There is no compulsion to put in the first test results 
obtained. A defendant can lake the test many' times, if necessary 
‘examiner-shopping’, until he gets a result which suits him. Even 
stipulated tests arc not free of this taint, because of course his 
lawyers will advise him to have several secret trial runs before Hie 
proseculion is approached. IT nothing else, the dry runs will habituate 
him to (he process and to the expected relevant questions.” 

40. On the possibility of using polygraph test results as character 
evidence, it was observed (para 14): 

... liat is the consequence ol this rule in relation to polygraph 
evidence? Where such evidence is sought to be introduced i( is the 
operator who would be called as the witness and it is clear, of course, that 
the purpose of his evidence would be to bolster the credibility of the 
accused and, in effect, to show him to be ol good character by inviting 
the inlcpence that he did not lie during the lest. In other words, it is 
evidence not of general reputation but of a specific incident and its 
admission would be precluded under the rale. It would follow, then, that 
the introduction of evidence of the polygraph tests would violate the 
characler evidence rule." 

41. McIntyre, J. offered the following conclusions (at paras 18, 19 and 20): 

18. In conclusion, it is my opinion, bused upon a consideration of 
rules ol evidence long established and applied in our courts, that the 
polygraph has no place in the judicial process where it is employed as a 
tool to determine or to test Ihe credibility of witnesses. It is frequently 
argued lhat the polygraph represents an application of modern scientific 
knowledge and experience to the task of determining the veracity of 
human utterances. It is said that Ihe courts should welcome this device 
and not cling to the imperfect methods of the past in such an important 


h 


* lidiled by linkl Campbell and Louis Waller 
12 (1939)2 All HR 196 (PC) 
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task, i his argument has a superficial appeal, but, in my view, it cannot 
prevail in the lace of realities of court procedures. 

19. 1 would say at once that this view is not based on a fear of the a 
inaccuracies ol the polygraph. On Chat question we were not supplied 
with sullicienl evidence to reach a conclusion. However, it may be said 
that even the finding of a significant percentage of errors in its results 
would not, by itself, be sufficient ground to exclude it as an instrument 
for use in I he courts. Error is inherent in human affairs, scientific or 
unscientific, it exists within our established court procedures and must b 
always be guarded against. The compelling reason, in my view, for the 
exclusion of the evidence of polygraph results in judicial proceedings is 
twofold, l'irsl, the admission of polygraph evidence would mn counter to 
the well-established rules of evidence which have been referred to. 
Second, while there is no reason why the rules of evidence should not be 
modified where improvement will result, it is my view that the admission c 
or polygraph evidence will serve no purpose which is not already served. 

It will disrupt proceedings, cause delays, and lead to numerous 
complications which will result in no greater degree of certainly in the 
process than (hat which already exists. 

20. Since litigation replaced trial by combat, the determination of 
fact, including the veracity of parlies and their witnesses, has been the 0 
duly of Judges or juries upon an evaluation or the statements of 
witnesses. T his approach has led to the development of a body of rules 
relating to the giving and reception of evidence and we have developed 
methods which have served well and have gained a wide measure of 
approval, Ihey have lacilitated the orderly conduct of judicial 
proceedings and are designed to keep the focus of the proceedings on the e 
ptincipal issue, in a criminal case, the guilt or innocence of the accused. 
What would be served by the introduction of evidence of polygraph 
readings into the judicial process? To begin with, it must be remembered 
that however .scientific it may be, its use in court depends on the human 
intervention ol the operator. Whatever results arc recorded by the 
polygraph instrument, their nature and significance reach the trier of fact 1 
through the mouth or the operator. Human fallibility is therefore present 

as before, but now it may be said to be fortified with the mystique of 
science. ..." 

Narcoanalysis tech nique 

42. 1 his lest involves the intravenous administration of a drug that causes 
the subject to enter into a hypnotic trance and become less inhibited. The 9 
drug-induced hypnotic stage is useful for investigators since it makes the 
subject more likely to divulge inionvtalion. The drug used for litis test is 
sodium pcntothul, higher quantities of which are routinely used for inducing 
general anaesthesia in surgical procedures. This drug is also used in the field 
of psychiatry since the revelations can enable the diagnosis of mental 
disorders. However, we have to decide on the permissibility of resorting to 
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Ihis technique during a criminal investigation, despite its established uses in 
the medical Held, Hie use or “truth-serums” and hypnosis is not a recent 
a development, harlier versions of the narcoanalysis technique utilised 
substances such as scopolamine and sodium aniylal. 

43. The following extracts from an article trace the evolution of this 
technique | cited from C.W. Muehlberger, “Interrogation under Drug 
Influence: Ihe So-called ‘Truth Scrum’ Technique”. 13 The Journal of 
Criminal Law, Criminology and Police Science at pp. 513-14]: 

° “With the advent of anaesthesia about a century ago, it was observed 

that rluring ihe induction period and particularly during the recover)' 
interval, patients were prone to make extremely naive remarks about 
personal mailers, which, in their normal state, would never have revealed, 
probably the earliest direct attempt to utilize this phenomenon in 
c criminal interrogation stemmed from observations of a mild type or 
anaesthesia commonly used in obstetrical practice during the period of 
about 1903-1915 and known as ‘twilight sleep’. This anaesthesia was 
obtained by hypodermic injection of solutions of morphine and 
scopolamine (also called ‘hyoscine’) followed by inlcrmiticnt chloroform 
inhalations il needed. The pain relieving qualities of morphine are well 
known. Scopolamine appears to have Ihe added property of blocking out 
memories of recent events. By the combination of these drugs in suitable 
dosage, morphine dulled labor pains without materially interfering with 
the muscular contractions of labor, while scopolamine wiped out 
subsequent memories of the delivery room ordeal. 'Hie technique was 
widely used in liurope bul soon fell into disrepute among obstetricians of 
e Ihis country, largely due to overdosage. 

During the period of extensive use or ‘twilight sleep' il was a 
common experience that women who were under drug influence, were 
extremely candid and uninhibited in their statements. They often made 
remarks which obviously would never have been uttered when in their 
normal stale. Dr. Robert H. House, an observant physician practising in 
f l enis, lexas, believed (hal a drug combination which was so effective in 
the removal ol ordinary restraints and which produced such utter candor, 
might he of value in oblaining factual information from persons who 
were thought to be lying. Dr. House’s first paper presented in 1922 
suggested drug administration quite similar to the standard ‘twilight 
sleep procedure: an initial dose of 1/4 grain of morphine sulphate 
g together with 1/100 grain of scopolamine hydrobromide, followed at 
20-30 minute intervals with smaller (1/200-1/400 grain) doses of 
scopolamine and periods of light chloroform anaesthesia. Subjects were 
questioned as they recovered from the light chloroform anaesthesia and 
gave answers which subsequently proved to be true. Altogether, Dr. 
House reported about hall-a-dozcn cases, several of which were 
h 

13 12(1) Thu Journal oT Criminal l aw. Criminology and Police Science 5J3-32K (Novcinber- 
IX-ccmtjcr 1951) 
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instrumental in securing the release or convicts from Stale prisons, he 
also observed that, a Tier returning to their norma! stale, these subjects had 
little or no recollection or what had transpired during the period of a 
interrogation. They could not remember what questions had been asked, 
nor by whom; neither could they recall any answers which they had 
made.” 

44. The use of the “scopolamine” technique led to the coining of the 
expression “truth serum”. With the passage of time, injections of sodium 
amylal came to be used lor inducing subjects to talk freely, primarily in the b 
field or psychiatry. The author cited above has further observed ibid at 

p. 522: 

"During World War II, this general technique of delving into a 
subject’s inner consciousness through the instrumentality of narcotic 
drugs was widely used in the treatment of war neuroses (sometimes 
culled hattle shock’ or ‘shell shock’). Fighting men who had been c 
through terrifically disturbing experiences often times developed 
symptoms of amnesia, mental withdrawal, negativity, paralyses, or many 
oilier mental, nervous, and physical derangements. In most instances, 
these patients rolused to talk about the experiences which gave rise to the 
difficulty, and psychiatrists were at a loss to discover the crux of the 
problem. To intelligently counteract such a force, it was first necessary to d 
identify it. Thus, the use of sedative drugs, first to analyze the source of 
disturbance (narcoanalysis) and later to obtain the proper frame or mind 
in which the patient could and would ‘talk out’ his difficulties, and. as 
they say ‘gel them off his chest'—and thus relieve himself 
(narcosynthesis or narco-lhcrapy)—was employed with signal success. 

In the narcoanalysis ol war neuroses a very light narcosis is most e 
desirable. With small doses ol injectable barbiturates (sodium amyta] or 
sodium penlollial) or with light inhalations of nitrous oxide or 
soinnolorm, the subject pours out his pent-up emotions without much 
prodding by the interrogator.” 

45. It has been shown that the Central Investigation Agency (CIA) in 
USA had conducted research on the use of sodium pcnlolhal lor aiding f 
interrogations in intelligence and counter-terrorism operations as early as the 

1950’s [see "Project Mkultra—T he CIA’s Program of Research in 
Behavioral Modification”, on file with Schaffer Library of Drug Policy''\. 

46. In recent years, the debate over the use of “(ruth scrums” has been 
revived will] demands for their use on persons suspected of involvement in 
terrorist activities. Coming to the test procedure, when the drug (sodium 9 
pentothal) is administered intravenously, the subject ordinarily descends into 
anaesthesia in four stages, namely: 

(0 Awake stage 

(//) Hypnotic stage 

O'/i) Sedative stage 


J4 J'cxl available fn>m <www.druglibfiiiy.()rg> 
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(iv) Anacsthclic stage 

^• A relatively lighter dose ol sodium pentolhal is injected to induce the 
a hypnotic stage” and the questioning is conducted during the same. The 
hypnotic stage is maintained Tor the required period by controlling the rate of 
administration ol the drug. As per the materials submitted before us the 
behaviour exhibited by the subject during this stage has certain specific 
characteristics, namely: 

^ *11 facilitates handling or negative emotional responses (i.e. guilt, 

avoidance, aggression, frustration, non-responsiveness, etc.) in a 
positive manner. 

• It helps in rapid exploration and identification of underlying 
conflicts in the subject's mind and unresolved feelings about past 
events. 

C *11 induces the subject to divulge information which would 

usually not be revealed in conscious awareness and it is difficult 
for the person to lie at this stage. 

• I lie reversal from this stage occurs immediately when the 
administration of the drug is discontinued. 

fKefer laboratory Procedure Manual—Forensic Narco-Analysis (Directorate 
d ol Forensic Science, Ministry of Home Affairs, Government of India, New 
Delhi. 2005); also see John M. MacDonald, ‘Truth Scrum" 15 .] 

48. The personnel involved in conducting a "narcoanalysis’* interview 
include a loronsic psychologist an anneslhesiologisi, a psychiatrist, a general 
physician or other medical staff and a language interpreter if needed. 
Additionally a videographer is required to create video recordings of the lest 

e for subsequent scrutiny. In India, this technique has been administered either 
inside lorensic science laboratories or in the operation theatres of recognised 
hospitals. While a psychiatrist and general physician perform the preliminary 
function of gauging whether the subject is mentally and physically lit to 
undergo ihe lest, the anaesthesiologisl supervises the intravenous 
administration ol the drug. It is the forensic psychologist who actually 
1 c ° nducls Ihc questioning. Since the tests are meant to aid investigation 
efforts, the forensic psychologist needs to closely cooperate with the 
investigators in order to frame appropriate questions. 

49. This technique can serve several ends. The revelations could help 
investigators to uncover vital evidence or to corroborate pre-existing 
testimonies and prosecution theories. Nareoanalysis tests have also been used 
to delect malingering" (faking of amnesia). The premise is that during the 

hypnolie stage the subject is unable to wilfully suppress the memories 
associated with the relevant Taels. Thus, it has been urged that drug-induced 
revelations can help to narTow down investigation efforts thereby saving 
public resources. There is of course a very real possibility that information 

h 

15 17ll ‘ - ,oun,al °f Criminal l.nw. Criminology and Police Science 259-263 (July-August 
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extracted through such interviews can lead lo the uncovering or independent 
evidence which may be relevant. Hence, we must consider the implications 
of such derivative use of the drug-induced revelations, even if such a 
revelations are not admissible as evidence. We must also account for the uses 
of this technique by persons other than investigators and prosecutors. 
Narcoanalysis tests could be requested by the defendants who want to prove 
their innocence, Demands for this tcsl could also be made for purposes such 
as gauging the credibility oftesliinony. to refresh the memory or witnesses or 
to ascertain the mental capacity of persons to stand trial. Such uses can have b 
a direct impact on the efficiency of invesligalions as well as the fairness of 
criminal trials. \See generally George II. Hussion, Lawrence Z. Freedman. 
Richard C. Donnelly and Frederick G. Redlich, “Drug-Induced Revelation 
and Criminal Investigation” 16 .] 

50. It is also important to be aware of the limitations of the 
narcoanalysis” technique. It docs not have an absolute success rate and there C 

is always the possibility that the subject will not reveal any relevant 
information. Some studies have shown that most of the drug-induced 
revelations arc not related to the relevant facts and they are more likely to be 
in the nature of inconsequential information about the subjects’ personal 
lives. It takes great skill on part of the interrogators lo extract and identify 
information which could eventually prove to he useful. While some persons d 
are able to retain their ability to deceive even in the hypnotic state, others can 
become extremely suggestible to questioning, ihis is especially worrying, 
since investigators who arc under pressure to deliver results could frame 
questions in a manner that prompts incriminatory responses. Subjects could 
alst) concoct fanciful stories in the course of llic “hypnotic stage”. Since the 
responses ol ditlerenl individuals are bound to vary, there is no uniform s 
criteria for evaluating the efficacy of (he “narcoanalysis” technique. 

51. In an article 13 published in 1951, C.W. Muchlberger had described a 
French case which attracted controversy in 1948. Raymond Ccns, who had 
been accused of being a Nazi collaborator, appeared to have suffered an 
apoplectic stroke which also caused memory loss. The French Court trying 
the case had authorised a Board of 1’sychiairisls to conduct an examination ? 
for ascertaining the defendant’s amnesia. The narcoanalysis technique was 
used in the course of the examination and the defendant did not object to the 
same. Ilowcvcr, the tcsl results showed that the subject's memory was not 
impaired and that he had been faking amnesia. At the trial, testimony about 
these findings was admitted, thereby leading to a conviction. Subsequently, 
Raymond Cons filed a civil suit against the psychiatrists alleging assault and’ 9 
illegal search. However, it was decided that the Board had used routine 
psychiatric procedures and since the actual physical damage to the defendant 
was nominal, the psychiatrists were acquitted. At the time, this case created 

16 62 Yale law Journal 315-347 (February 1953) ^ 

13 42(4) ITic Journal of Criminal law. Criminology anil Police Science 513-5">8 (Novembcr- 
Dcccmbor 1951) 
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quite a stir and the Council of the Paris Bar Association had passed a 
resolution against the use or drugs during interrogation. [Refer C.W. 
a Muehlbergcr (1951) at p. 527; Raymond Cens case has also been discussed in 
the lollowing article: J.P. Gagnieur, “The Judicial Use or Psychonarcosis in 
branco” 1 '.] 

52. An article published in 1961 [Andre A. Mocnssens, “Narcoanafysis in 
Law Hnforcemenl" 18 ] had surveyed some judicial precedents from USA 
which dealt with the forensic uses of the narcoanalysis technique. The first 

0 reference is to a decision from the Slate of Missouri reported as State v. 
Hudson' 9 . In that case, the defence lawyer in a prosecution for rape 
attempted to rely on the expert testimony of a doctor. The doctor in turn 
declared that he had questioned the defendant after injecting a truth scrum 
and the delendant had denied his guilt while in a drug-induced slate. The trial 
court had refused to admit the doctor’s testimony by finding it to be 
C completely unreliable from a scientific viewpoint. The appellate court upheld 
the finding and made the following observation, ibid, at p, 602: 

testimony oT this character-—barring the sufficient fact (hat it 
cannot be classified otherwise than a seif-scrving declaration—is, in the 
present stale of human knowledge, unworthy of serious consideration. 
We are not told from what well this serum is drawn or in what alembic its 
alleged truth compelling powers are distilled. Its origin is as nebulous as 
its effect is uncertain. ...” 

53. In State v. Lindemutb 20 , the testimony of a psychiatrist was not 
admitted when he wanted to show that the answers given by a defendant 
while under the inlluence of sodium pentothal supported the defendant’s plea 
ol innocence in a murder case, The trial court’s refusal to admit such 
testimony was endorsed by the appellate court, and it was noted ibid at 
p. 243: 

Unlil the use ol the drug as a means or procuring the truth from 
people under its inlluence is accorded general scientific recognition, we 
are unwilling to enlarge the already immense field where medical 
/ experts, apparently equally qualified, express such diametrically opposed 
views on the same lads and conditions, to the despair of the court 
reporter and the bewilderment of the fact-finder." 

54. However, Andre Moensscns (1961) also look note of a ease which 
appeared to endorse an opposing view. In People v. Jones 21 , the trial court 
overruled the prosecution's objection to the introduction of a psychiatrist’s 

g lcsl imony on behalf of the defendant. J'he psychiatrist had conducted several 
tests on the delendant which included a sodium pentothal induced interview. 

17 -10(3) Journ:il t>r Criminal Law amt Criminology 370-3SD (Scptcinbcr-October 1919) 

IS 52(4) the Journal of Criminal 1-aw. Criminology and Police Science 453-458 (Novcmbor- 
Dcccinbcr J9fil) 

ft 19 3 M Mo 599 ((926) 

20 56 NM 237 (1952) 

21 42 Cat 2d 219 (1954) 
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The court found that this was not sufficient to exclude the psychiatrist’s 
testimony in its entirely. It was observed that even though the truth of 
statements revealed under narcoanalysis remains uncertain, the results of the 
same could be clearly distinguished from the psychiatrist’s overall 
conclusions which were based on (he results of all the tests considered 
together. 

55. At the Federal level, the 1JS Court of Appeals for the Ninth Circuit 
dealt with a similar issue in Lindsey v. United States 22 . In (hat case, the trial 
court had admitted a psychiatrist’s opinion testimony which was based on a h 
clinical examination dial included psychological tests and a sodium pcmolhal 
induced interview. 'Jbc subject of the interview was a fiftccn-year-old girl 
who had been sexually assaulted and had subsequently testified in a 
prosecution lor rape. On cross-examination, the credibility of the victim's 
testimony had lieen doubted and in an attempt to rebut the same, the 
prosecution had called on the psychiatrist. On the basis of the results of the 
clinical examination, the psychiatrist offered his professional opinion that the ° 
victim had been telling the truth when she had repeated the charges that were 
previously made to the police. This testimony was admitted as a prior 
consistent statement to rehabilitate Hie witness but not considered us 
substantive evidence. Furthermore, a tape recording of (he psychiatrist’s 
interview with the girl, while she was under narcosis, was also considered as 
evidence, lhe jury went on to record a finding of guilt. When the case was d 
roughl in appcn] bch>re (he Ninth Circuit Court, lhe conviclion was reversed 
on the ground that the defendant had been denied the “due process of law". It 
was held that before a prior consistent statement made under the influence of 
a sodium penlollial injection could he admitted as evidence, it should be 
scientifically established that the test is absolutely accurate and reliable in all 
cases. Although the value of the lest in psychiatric examinations was e 
recognised, it was pointed out that the reliability of sodium pentothal tests 
had not been sufficiently established to warrant admission of its results in 
evidence. It was staled that "Scientific tests reveal that people thus prompted 
to speak freely do not always tell the truth.” [Cited from Andre A 
Mocnssens 18 (196!) at pp. 455-56.| 

56. In 1 m\v retire M. Ongan v. Commonwealth of Kentucky 23 (lie f 
deiendant had been given a truth serum test by a psychiatrist employed by 
him. I he trial court refused to admit the psychiatrist’s testimony which 
supported the truthfulness of (lie defendant’s statement, lhe defendant had 
pleaded innocence by saying that a shooting which had resulted in the death 
of another person had been an accident. The trial court’s decision was 
affirmed on appeal and is was reasoned that no court of last resort lias g 
recognised the admissibility of the results of truth serum tests, the principal 
ground being that such tests have not attained sufficient recognition of 
dependability and reliability. 

22 237 1- 2d 893 (9ih Cir 1956) 

18 52(4) lie Journal of Criminal law, Criminology and Police Science 453-458 (November- h 
December 1961) 11 

23 333 SW 2d 755 (I960) 
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57. Hit: US Supreme Court has also disapproved of the forensic uses of 
truth inducing drugs in Townsend v. Sain 2 *'. In that case a heroin addict was 

a arrested on the suspicion of having committed robbery and murder. While in 
custody lie began to show severe withdrawal symptoms, following which the 
police officials obtained the services of a physician. In order to treat these 
withdrawal symptoms, the physician injected a combined dosage of 1/8 grain 
ol phenobarbilal and 1/230 grain ol hyo,seine. Ilyoscine is same as 
scopolamine” which has been described earlier. This dosage appeared to 
b have a calming effect on Townsend and alter the physician’s departure he 
promptly responded to questioning by the police and eventually made some 
confessional statements. The petitioner's statements were duly recorded by a 
court reporter. The next day he was taken to the office of the prosecutor 
where he signed the transcriptions of the statements made by him on the 
previous day. [The facts of this ease have also been discussed in Charles ]£. 
c Shccdy, "Nareointerrogation of a Criminal Suspect” 25 , The Journal of 
Criminal Law, Criminology and Police Science at pp. 118-19.] 

58. When the ease caine up lor trial, the counsel for the petitioner in 
Townsend case 1 *' brought a motion to exclude the transcripts of the 
statements from the evidence. However, the trial Judge denied this motion 
and admitted the court reporter’s transcription of the confessional statements 

a into evidence. Subsequently, a jury found Townsend to be guilty thereby 
leading to Iris conviction. When the petitioner made a habeas corpus 
application beloie a 1'edcral District Court, one of the main arguments 
advanced was that the fact of scopolamine’s character as a truth scrum had 
not been brought out al the time of the motion to suppress the statements or 
even at the trial before the Stale Court. The Federal District Court denied the 
e habeas corpus petition without a plenary evidentiary hearing, and this 
decision was affirmed by the Court of Appeals. Hence, the matter came 
belore the US Supreme Court. 

59. In an opinion authored by Hail Warren, C.J. the Supreme Court held 
that the Federal Dislrict Court had erred in denying a wril of habeas corpus 
without giving a plenary evidentiary hearing to examine the voluntariness of 
the confessional statements. Both the majority opinion as well as the 
dissenting opinion (Stewart, J.) concurred on the finding that a confession 
induced by I he administration of drugs is constitutionally inadmissible in a 
criminal trial. On this issue, Warren, C.J. observed at US pp. 307-09: 

(Townsend case 1 *', L Hd pp. 782-83) 

“Numerous decisions of this Court have established the standards 
governing the admissibility of confessions into evidence. If an 
individual s will was overborne’ or if his confession was nol 'the 
product ol a rational intellect and a free will', his confession is 
inadmissible because coerced. These standards are applicable whether a 
confession is the product of physical intimidation or psychological 

h 

24 91. I’ll 2d 770: 372 US 293 (1952) 

25 50(2) 'tv Journal of Criminai Law. Criminology ami Police Science 118-123 (July-August 1959) 
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pressure anti, of course, are equally applicable to a drug-induced 
statement. It is difficult to imagine a situation in which a confession 
would be less the product of a free intellect, less voluntary, than when a 
brought about by a drug having the effect of a ‘truth serum’. It is not 
significant that the drug may have been administered and (he questions 
asked by persons unfamiliar with hyoseine's properties as a ‘truth 
serum’, ii these properties exist. Any questioning by police officers 
which in fact produces a confession which is not the product of a free 
intellect renders that confession inadmissible.” ^ 

(internal citations omitted) (emphasis in original) 

60. In United Suites v. Swanson 26 , two individuals had been convicted for 
conspiracy and extortion through the acts of sending threatening letters. At 
the trial stage, one of the defendants testified that he suffered from amnesia 
and therefore he could not recall his alleged acts of telephoning the co¬ 
de Tendani and mailing threatening letters. In order to prove such amnesia his c 
counsel sought the admission of a taped interview between the defendant and 

a psychiatrist which had been conducted while the defendant was under the 
inlluence ol sodium amylal. The drug-induced statements supposedly 
showed that the scheme was a joke or a prank. The trial court refused to 
admit the contents of this sodium amytal induced interview and the 1-Lfih 
Circuit Court upheld this decision. In holding the same, it was also observed, d 
ibid, at p. 528: 

“... Moreover, no drug-induced recall of past events which the 
subjecl is otherwise unable to recall is any more reliable than the 
procedure lor inducing recall. Here both psychiatrists testified that 
sodium amylal does not ensure truthful statements. No recreation or 
recall, by photograph, demonstration, drug-stimulated recall, or e 
otherwise, would be admissible with so tenuous a predicate." 

61. A decision given by the Ninth Circuit Court in United Slates v. 
Solomon 21 , has been cited by the respondents to support the forensic uses of 
the narcoanalysis technique. However, a perusal of that judgment shows that 
neither the actual statements made during narcoanalysis interviews nor the 
expert testimony relating to the same were given any weightngc. The facts / 
were that three individuals, namely, Solomon, Wesley and George (a minor at 
the lime ol the crime) were accused of having committed robbery and murder 
by arson, Alter their arrest, they had changed their statements about the 
events relating to the alleged offences. Subsequently, Wesley gave his consent 
lor a sodium amylal induced interview and the same was administered by a 
psychiatrist named Dr. Montgomery. The same psychiatrist also conducted a g 
sodium amytul interview with George at the request of the investigators. At 
the trial stage, George gave testimony which proved to be incriminatory for 
Solomon and Wesley. However, the statements made by Wesley during the 
narcoanalysis interview were not admitted as evidence and even the expert 
testimony about the same was excluded. 

26 572 V 2d 52} (5ih Cir 1978) ^ 

27 753 E2d 1522 (9lh Cir 1985) 
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62. On appeal, the Ninth Circuit Court held that there had been no abuse 
of discretion by the trial court in considering the evidence before it. Solomon 

a and Wesley had contended that the trial court should have excluded the 
testimony given by George before the trial Judge since the same was based 
on the results of the sodium amytal interview and was hence unreliable. The 
court drew a distinction between the statements made during the 
narcoanalysis interview and the subsequent statements made before the trial 
court. It was observed that it was open to the defendants to show that 
b George's testimony during trial had been bolstered by the previous 
revelations made during the narcoanalysis interview. However, the 
connection between the drug-induced revelations and the testimony given 
before the trial court could not be presumed. It was further noted, ibid, at 
p. 1525: (Solomon case 27 ) 

“The only Ninth Circuit case addressing narcoanalysis excluded a 
C recording of and psychiatric testimony supporting an interview 
conducted under the influence of sodium pentothal. a precursor of 
sodium amytal. [Lindsey v. Untied States 22 .] 

The case at Bar is distinguishable because no testimony concerning 
the narcoanalysis was olTcred at trial. Only George’s current recollection 
of events was presented. 

In an analogous situation, this circuit has held that the current 
recollections of witnesses whose memories have been refreshed by 
hypnosis are admissible, with the fact of hypnosis relevant to credibility 
only l United Stoles v. Adams 2 *, V 2d at pp. 198-99.1, cert, denied. We 
have cautioned, however, that ‘great care must be exercised to insure’ that 
e statements after hypnosis arc not the product of hypnotic suggestion. Id. 

Wc llnd no abuse ol discretion in the trial court’s ruling to admit the 
testimony ol the witness George, 1 he court’s order denying Solomon’s 
Motion to Suppress reflects a careful balancing of reliability against 
prejudicial dangers:” 

63. However, Wesley wanted to introduce expert testimony by Dr. 
f Montgomery which would explain the effects of sodium amytal as well as the 

statements made during his own drug-induced interview. The intent was to 
rehabilitate Wesley’s credibility after the prosecution had impeached it with 
an earlier conlcssion, "lhe trial court had held lhat even though narcoanalysis 
was not reliable enough to admit into evidence. Dr. Montgomery could 
testify about the statements made to him by Wesley, however, without an 
g explanation of the circumstances. On this issue, the Ninth Circuit Court 
referred to the Frye 2 standard for the admissibility of scientific evidence. It 
was also noted lhat the trial court had the discretion to draw the necessary 
balance between the probative value of the evidence and its prejudicial effect. 

27 United Shifts v. Solomon, 753 K 2<l 1522 (9lh Cir 1985) 

22 237 V 2d 893 (9lh Cir 1956) 

28 581 K2d 193 (9lh Cir 1978) 

3 Frye v. United Stoics, 54 App DC -16 <1923) 
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U again look nolo of the decision in Lindsey v. United States 12 where the 
admission of a tape recording of a narcoanalysis interview along with an 
expert’s explanation of the technique was held to he a prejudicial error. The a 
following conclusion was stated: (F 2d p. 1526) 

“Dr. Montgomery testified also that narcoanalysis is useful as a 
source ol information that can be valuable if verilied through other 
sources. At one point he testified that it would elicit an accurate 
statement of subjective memory, but later said that the subject could 
fabricate memories. He refused to agree that the subject would be more b 
likely to tell the truth under narcoanalysis than if not so treated. 

Wesley wanted to use the psychiatric testimony to bolster the 
credibility of his trial testimony that George started the fatal fire. 
Wesley’s statement shortly after the fire was that he himself set the lire! 

1 he probative value or the statement while under narcoanalysis (hat 
George was responsible, was the drug’s tendency to induce truthful c 
statements. 

Montgomery admitted that narcoanalysis docs not reliably induce 
truthful statements. The judge’s exclusion of the evidence concerning 
narcoanalysis was not an abuse of discretion. The prejudicial effect of an 
aura ol scientific respectability outweighed the slight probative value of 
the evidence." d 

64. In Stale of New Jersey v. Deny11 Fitts 2 ' 3 , the (rial court had refused to 
admit a part ol a psychiatrist’s testimony whieli was based on the results of 
the defendant's sodium amylal induced interview. The defendant had been 
charged with murder and had sought reliance on the testimony to show his 
unstable slate ol mind at the time of the homicides. Reliance on the 
psychiatrist s testimony was requested during the sentencing phase of the ^ 
Uial in order to show a mitigating laelor. On appeal, the Supreme Court of 
New Jersey upheld the trial court’s decision to exclude that pari of the 
testimony which was derived Irom the results of the sodium amytal interview. 

65. Reference was made to the Frye 3 standard while observing that 

in determining the admissibility ol evidence derived from scientific / 
procedures, a court must first ascertain the extent to which the reliability 
ol such procedures has attained general acceptance within the relevant 
scientific community." (ibid, at p. 1344) 

Furthermore, the expert witnesses who had appeared at the (rial had given 
conllicting accounts about the utility of a sodium amytal induced interview 
for ascertaining the mental stale ol a subject with regard to past events. It was Q 
stated, ibid, at p. 1348: 

“On (he two occasions that this Court has considered the questions, 
we have concluded, based on the then existing state of scientific 

22 237 1 ; 2«I S93 (9lh Cir 1956) 

29 56 A 2d 1320 (NI 1989) ^ 

3 Frye v. Unilat States, 54 App DC 46 (1923) 
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knowledge, that testimony derived from a sodium amyial induced 
interview is inadmissible to prove the truth of the facts asserted. [See 
a State v. I^vitt 30 , NJ at p. 275; State v. Siimoit 31 .} Our rule is consistent 
with the views expressed by other courts lhat have addressed the issue. 

... I he expert testimony adduced at the Rule 8 hearing indicated that 
the scientific community continues to view testimony induced by sodium 
amyial as unreliable to ascertain truth. Thus, the trial court's ruling 
excluding Dr, Sadoff’s testimony in the guilt phase was consistent with 
0 our precedents, with the weight of authority throughout the country, and 
also with contemporary scientific knowledge as reflected by the expert 
testimony. ...” (internal citations omitted) 

66. Since a person subjected to the narcoanalysis technique is in a 
hall-conscious slate and loses awareness of time and place, this condition can 
be compared to that of a person who is in a hypnotic slate. In Horvath v. R, 31 
c the Supreme Court of Canada held that statements made in a hypnotic state 
were not voluntary and hence they cannot be admitted as evidence. It was 
also decided that if the post-hypnotic statements relate back to the contents of 
what was said during the hypnotic state, the subsequent statements would be 
inadmissible. In lhat case a 17-year-old boy suspected for the murder of his 
mother had been queslioned by a police officer who had training in the use of 
d hypnotic methods. During the deliberate interruptions in the interrogation 
sessions, Ihe boy had fallen into a mild hypnotic state and had eventually 
confessed to the commission or the murder. He later repeated the admissions 
belore Ihe investigating officers and signed a confessional slatement. The 
trial Judge had found all ol these statements to be inadmissible, thereby 
leading to an acquittal. The Court of Appeal had reversed this decision, and 
e hence an appeal was made before the Supreme Court. Notably, the appellant 
had refused to undergo a narcoanalysis interview or a polygraph test, It was 
also evident that he had not consented to the hypnosis. The multiple opinions 
delivered in the case examined the criterion for deciding the voluntariness of 
a statement. Reference was made to the well-known statement of Lord 
Summer in Ibrahim v. R. 23 , at AC p. 609: 

( It has long been established as a positive rule of Hnglish criminal 

law, that no statement made by an accused is admissible in evidence 
against him unless it is shown by the prosecution to have been a 
voluntaiy statement, in the sense that it has not been obtained from him 
either by fear of prejudice or hope of advantage exercised or held out by 
a person in authority.” 

g 67. In IJoivath v. R, 32 the question was whether statements made under a 
hypnotic slate could be equated with those obtained by "fear or prejudice” or 
hope oT advantage”. The Court ruled that the inquiry into the voluntariness 
of a statement should not be literally confined to these expressions. After 

30 36NJ266(1961) 
ft 31 132 A 2d 298 (1957) 

32 (1979) l-l «:C2d 385 : (1979)2 SCR 376 (Cm SC) 

33 1914 AC 599 : (1914-15) All 1-R Rep 874 (PC) 
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examining .several precedents. Spence, J, held (hal the total circumstances 
surrounding the interrogation should be considered, with no particular 
emphasis placed on the hypnosis. II was observed thal in this particular case a 
the interrogation or (be accused had resulted in his complete emotional 
disintegration, and hence the statements given were inadmissible. It was also 
held that the rule in Ibrahim v. R. n that a statement must be induced by “fear 
of prejudice or "hope of advantage” in order to be considered involuntary 
was not a comprehensive test. The word "voluntary” should be given its 
ordinary and natural meaning so that the circumstances which existed in the r> 
present case could also be described as those which resulted in involuntary 
statements. 

68. In a concurring opinion Beet/., J. drew a comparison between 
statements made during hypnosis and those made under the influence of a 
sodium amylal injection. It was observed at para 91; 

'91. finally, voluntariness is incompatible not only with promises c 
and threats but actual violence. Had Horvath made a statement while 
under the influence oT an amytal injection administered without his 
consent, the statement would have been inadmissible because of the 
assault, and presumably because also or the effect of the injection on his 
mind. There was no physical violence in the case at bar. There is not even 
any evidence of bodily contact between i Iorvath and Sergeant Broke, but d 
through the use of an interrogation technique involving certain physical 
elements such as a hypnotic quality of voice and manner, a police officer 
has gained unconsentcd access to what in a human being is of the utmost 
privacy, Ihe privacy of his own inind. As I have already indicated, it is my 
view that this was a form of violence or intrusion of a moral or mental 
nature, more subtle than visible violence hut not less efficient in the e 
result than an amytal injection administered by force." 

69. In this regard, the following observations are instructive for deciding 
the questions before us at paras 117. 118; 

117. Il would appear that hypnosis and narcoanalysis ore used on a 
consensual basis by certain police forces as well as by Ihe defence, and it 
has been argued that they can serve usclu] purposes. f 

118. I reirain irom commenting on such practices, short of noting 
that even the consensual use of hypnosis and narcoanalysis Tor 
evidentiary purposes may present problems. Under normal police 
interrogation, a suspect has the opportunity to renew or deny his consent 
to answer each question, which is no longer the case once he is, although 
by consent, in a state of hypnosis or under the influence of a ‘truth 9 
scrum . (internal citation omitted) 

70. Our attention has also been drawn to Ihe decision reported as Rock v. 
Arkansas? ' in which the US Supreme Court ruled thal hypnotically refreshed 
testimony could be admitted ns evidence. The constitutional basis for 

33 1911 AC 599 ; (1911-15) Alt l-R Rep S74 (l'C) h 

34 97 t. Jil 2d 37 ; 483 US 44 (1987) 
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admitting such testimony was the Sixth Amendment which gives every 
person a right to present a defence in criminal cases. However, the crucial 
a aspect was that the trial court had admitted the oral testimony given during 
the trial stage rather than the actual statements made during the hypnosis 
session conducted earlier during the investigation stage. It was found that 
such hypnotically refreshed testimony was the only defence available to the 
defendant in the circumstances. In such circumstances, it would of course be 
open to lire prosecution to contest the reliability of the testimony given 
b during the trial stage by showing that it had been bolstered by the statements 
made during hypnosis. 

71. It may be recalled that a similar line of reasoning had been adopted in 
United Stales v. Solomon 11 , where Tor the purpose of admissibility or 
testimony, a distinction had been drawn between the statements made during 
a narcoanalysis interview and the oral testimony given during the trial stage 
c which was allegedly based on the drug-induced statements. Hence, the 
weight ol precedents indicates that both the statements made during 
narcoanalysis interviews as well as expert testimony relating to the same 
have not been given weighfage in criminal trials. 

Brain Electrical Activation Profile (HEAP) test 

^ 72. I he third technique in question is the "Brain Electrical Activation 

Profile test", also known as the "P300 waves test”. It is a process of detecting 
whether an individual is familiar with certain information by way of 
measuring activity in the brain that is triggered by exposure to selected 
stimuli. I his test consisis of examining and measuring “event-related 
potentials” (ERP) i.e. electrical wave forms emitted by the brain after it has 
e absorbed an external event. An ERP measurement is the recognition of 
specific patterns of electrical brain activity in a subject that are indicative of 
certain cognitive mental activities that occur when a person is exposed to a 
stimulus in the form of an image or a concept expressed in words. The 
measurement of the cognitive brain activity allows the examiner to ascertain 
whether the subject recognised stimuli to which hc/shc was exposed. [Cited 
f f !’ oin Andrc A Muensscns, “Brain fingerprinting— Can it be Used to Detect 
the Innocence or Persons Charged with a Crime?’®, University of Missouri 
at Kansas City I aw Review u[ p. 893.] 

73. By the late 19th century it had been established that the brain 
lunctioned by emitting electrical impulses and the technology to measure 
them was developed in the fonn of Hie electroencephalograph (CHG) which 
g “ nmv commonly used in the medical field. Brain wave patterns observed 
through an khCi scan arc iairly crude and may reflect a variety of unrelated 
brain activity 1 unctions. It was only with the development of computers that 
it became possible to sort out specific wave components on an EEC and 
identify the correlation between Ihc waves and specific stimuli. The P300 
wave is one such component that was discovered by Dr. Samuel Sutton in 
h 

27 753 ]' 2d 1522 (9th Cir 1985) 

35 70 University of Missouri at Kansas Oily Daw Review 891-920 (Summer 2002) 
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1965. It is a specific event-related brain potential (ERP) which is triggered 
when information relating to a specific event is recognised by the brain as 
being significant or surprising. 

74. The P300 waves test is conducted by attaching electrodes to the scalp 
ol the subject, which measure the emission of die said wave components. The 
test needs to be conducted in an insulated and air-conditioned room in order 
to prevent distortions arising out of weather conditions. Much like (he 
narcoanalysis technique and polygraph examination, this test also requires 
effective collaboration between the investigators and the examiner, most b 
importantly lor designing the stimuli which are called “probes”. Ascertaining 
(he subject s familiarity with the “probes” can help in detecting deception or 

to gather uselul inlonnalion. The test subject is exposed to auditory or visual 
stimuli (words, sounds, pictures, videos) that are relevant to the facts being 
investigated alongside other irrelevant words and pictures. Such stimuli can 
be broadly classified as “material probes” and "neutral probes”. The c 
underlying theory is that in the case of guilty suspects, the exposure to the 
material probes will lead to the emission of P300 wave components which 
will be duly recorded by the instruments. By examining the records of these 
wave components the examiner can make inferences about the individual’s 
familiarity with the information related to Ihe crime. [Refer Laboratory 
Procedure ^ Manual-Brain Electrical Activation Profile (Directorate of d 
forensic Science, Ministry of Home Affairs, Government of India New 
Delhi, 2005). | 

75. Ihe P300 waves lest was the precursor to other neuroscientific 
techniques sucli as “brain fingerprinting" developed by Dr. Lawrence 
Harwell. Ihe latter technique has been promoted in the context or criminal 
jushce and lias already been the subject of litigation. There is an important e 
difference between the “P300 waves lest” that has been used by the forensic 
science laboratories in India and the “brain fingerprinting” technique. Dr. 
Lawrence Harwell has argued that the P300 wave component is not an 
isolated sensory brain effect but it is part of a longer response that continues 

to lake place alter the initial P300 stimulus has occurred. This extended 
response bears a correlation with the cognitive processing that takes place l 
slightly beyond Ihe P300 wave and continues in the range of 3(X)-800 
milliseconds alter Ihe exposure to the stimulus. This extended brain wave 
component has been named as the MERMJiR (Memory and encoding related 
multifaceted electroencephalogniphic response) effect. [See generally 
Lawrence A. Harwell, Brain Fingerprinting: A New Paradigm in Criminal 
Investigations and Counter-Terrorism (2001), 36 ! g 

76. The functional magnetic resonance imaging (EMRI) is another 
neuroscientific technique whose application in the forensic setting has been 
contentious. It involves the use of MR] scans for measuring blood How 
between dillerent parts ol the brain which bears a correlation to the subject’s 
truthfulness or deception. FMRI-bascd lie detection has also been advocated 

h 

36 Fuji can fxi downloaded from <www.brainwavcscicnco.com> 
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as an aid lo interrogations in (he context or counter-terrorism and intelligence 
operations, but it prompts the same legal questions that can be raised with 
a respect to all of the techniques mentioned above. Even though these are non- 
invasivc techniques the concern is not so much with the manner in which 
they are conducted but the consequences for the individuals who undergo the 
same, J he use of techniques such as "brain fingerprinting” and "EMRI-based 
he detection” raise numerous concerns such as those or protecting mental 
privacy and the harms that tnay arise from inferences made about the 
b subject's truthfulness or familiarity with (he facts of a crime. [See generally 
Michael S Pardo, ‘‘Neuroscience Evidence, Legal Culture and Criminal 
1 rocedurc" ; Sarah E. Stollcr and Paul Root Wolpe, “Emerging 
Ncuroledinologics for Lie Detection and the Eifth Amendment” 38 ,] 

11. 1 hese neuroscientific techniques could also find application outside 
the criminal justice setting. Lor instance, Henry T. Grecly (2005, cited below) 
c has argued (hal technologies (lull may enable a precise identification of the 
subject s mental responses to specific stimuli could potentially be used lor 
market research by business concerns for surveying customer preferences and 
developing targeted advertising schemes. They could also be used to judge 
mental skills in the educational and employment related settings since 
cognitive responses arc often perceived to be finked lo academic and 
d professional competence. One can foresee the potential use of (his technique 
to distinguish between students and employees on the basis of their cognitive 
responses. There are several other concerns with die development of these 
‘‘mind-reading” technologies especially those relating to the privacy of 
individuals. [Refer Henry T. Grecly, “Chapter 17; The Social Effects of 
Advances in Neuroscience: Legal Problems, Legal Perspectives” in Judy Hies 
e Neuroethics—Defining the Issues in Theory, Practice and Policy 

(Oxlord University Press, 2005) at pp. 245-63.] 

78. Even though the P300 wave component has been the subject of 
considerable research, its uses in the criminal justice system have not 
received much scholarly attention. Dr. Lawrence Harwell “brain 
fingerprinting ^ technique has allracled considerable publicity bul has nol 
f l > ccn lhe subject of any rigorous independent study. Resides this preliminary 
doubt, an important objection is centred on the inherent difficulty of 
designing the appropriate “probes” for the lest. Even if the “probes” are 
prepared by an examiner who is thoroughly familiar with all aspects of the 
facts being investigated, there is always a chance that a subject may have had 
prior exposure to the material probes. In case or such prior exposure, even if 
the subject is found to be familiar with the probes, the same will be 
meaningless in the overall context or the investigation. Eor example, in the 
alicrmalh pi crimes that receive considerable media attention the subject can 
be exposed lo the lest stimuli in many ways. Such exposure could occur by 
way ol reading about the crime in newspapers or magazines, watching 
television, listening to the radio or by word of mouth. A possibility of prior 

h 37 33 American Juumal uf Criminal 1 jw 301-337 (Summer 2006) 

38 33 American Journal of Law and Medicine 359-375 (2007) 

Icxl can ho downloaded from <w ww, brain wave sc icuce,com> 
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exposure lo the stimuli may also arise it the investigators unintentionally 
reveal crucial lacts about the crime lo the subject before conducting the test, 
ihc subject could also be familiar with the content of (he material probes for a 
several other reasons. * 

79. Another significant limitation is that even if the tests demonstrate 
familiarity with the material probes, there is no conclusive guidance about 
the actual nature of the subject’s involvement in the crime being investigated. 

For instance a bystander who witnessed a murder or robbery could 
potentially be implicated as an accused if the test reveals that the said person b 
was familiar with the information related to the same. Furthermore, in cases 

of amnesia or “memory-hardening” on part of the subject, the tests could be 
blatantly misleading, liven if the inferences drawn from the "P300 waves 
lest” are used Tor corroborating other evidence, they could have a material 
bearing on a finding of guilt or innocence despite being based on an 
uncertain premise. [For an overview of the limitations of these c 
neuroscientific techniques, see John (5. New. “irYou Could Read My Mind- 
Implications of Neurological Evidence for Twenty-First Century Criminal 
Jurisprudence” 39 . | 

80. We have come across two precedents rclatable lo the use or “brain 
fingerprinting” tests in criminal cases. Since this technique is considered lo 
he an advanced version of the 1*300 waves lest, it will be instructive lo 
examine these precedents. 

81. In Harrington v. Slate 40 , Terry, J. Harrington (appellant) had been 
convicted lor murder in 1978 and the same had allegedly been committed in 
the course ol an attempted robbery. A crucial component of the incriminating 
materials was the testimony of his accomplice. However, many years later ii s 
emerged that the accomplice's testimony was prompted by an offer of 
leniency Irom the investigating police and doubts were raised about the 
credibility ol other witnesses as well. Subsequently it was lcamt dial at the 
time of the trial, die police had not shared with (he defence some 
investigative reports that indicated the possible involvement of another 
individual in die said crime. Harrington had also undergone a “brain f 
fingerprinting” lest under the supervision of Dr. Lawrence Harwell. The test 
results showed that lie had no memories of the “probes" relating lo the act of 
murder, lienee. Harrington approached the District Court seeking die 
vacation of his conviction and an order lor a new trial. The post-conviction 
rcliel was sought on the grounds of newly discovered evidence which 
included recantation by the prosecution’s primary witness, the past ® 
suppression of police investigative reports which implicated another suspect 
and the results of the “brain fingerprinting” tests. However, the District Court 
denied this application for post-conviction relief. This was followed by an 
appeal bciorc the Supreme Court of Iowa. 


39 29 Journal of U-gal Medicine 179-197 (April-Junc 200S) 
-10 659 NW 2d 509 (2(X)3) (town SC) 


h 





_ JD 

ION LI N eT 

True Print' 


SCC OnLine Web Edition, Copyright ©2015 

Page 51 Friday, July 17. 2015 

Printed For Shyam Divan 

SCC OnLine Web Edition: http://www.scconline.com 

TruePrinl™ source: Supreme Court Cases 



XHl.vi v. STATEOE KARNATAKA (Balukrishnun, C.J.) 313 

82. 1 he appellate court in Harrington v. Stale' 0 concluded thai 
Harrington’s appeal was limely and his action was not time-barred The 
a appellant was granted relief in light ( ,r a “due process” violation i.e. the 
failure on part «r the prosecution al the lime or the original trial to share the 
investigative reports with the defence. It was observed that the defendant’s 
right to a lair trial had been violated because the prosecution had suppressed 
evidence which was favourable to the defendant and clearly material to the 
issue of guilt. Hence the case was remanded back to the District Court 
b However, the Supreme Court of Iowa gave no weightage to the results of the 
brain fingerprinting test and did not even inquire into (heir relevance or 
reliability. In fact it vvas slated: 

“Because the scientific testing evidence is not necessary to a 
resolution of this appeal, we give it no further consideration.” [NW 2d al 
p. 516] 

c 83. The second decision brought to our attention is Slaughter v. 
Oklahomct". In that case, Jimmy Ray Slaughter had been convicted for two 
murders and sentenced to death. Subsequently, lie filed an application for 
post-conviction relief before the Court of Criminal Appeals of Oklahoma 
which attempted to introduce in evidence an affidavit and evidentiary 
materials relating to a “brain fingerprinting” lest. This lest had been 
conducted by Dr. Lawrence Farwell whose opinion was that the petitioner did 
not have knowledge ol the “salient features of the crime scene”. Slaughter 
also sought a review of the evidence gathered through DNA tesiing and 
challenged the bullet composition analysis pertaining to the crime scene. 
However, the appellate court denied the application for post-conviction relief 
as well as I he motion for an evidentiary hearing. With regard to the affidavits 
based on the “brain fingerprinting” test, it vvas held, ibid, al p. 834: 

10. Dr. 1 arwell makes certain claims about the brain fingerprinting 
test that are not supported by anything other than his bare affidavit. He 
claims the technique has been extensively tested, has been presented and 
analyzed in numerous peer review articles in recognized scientific 
f publications, has a very low rate of error, has objective standards to 
control its operation, and is generally accepted within the ’relevant 
scientific community’. These bare claims, however, without any form of 
corroboration, are unconvincing and, more importantly, legally 
insufficient to establish the petitioner's posl-conviclion request for relief. 

1 he petitioner cites one published opinion, Harrington v. State ‘ 50 , in 
which a brain fingerprinting test result was raised as error and discussed 
by the Iowa Supreme Court (’a novel computer-based brain testing’). 
However, while the lower court in Iowa appears to have admitted the 
evidence under non-Daitberf' circumstances, the test did not ultimately 
luclor into the Iowa Supreme Court’s published decision in any way.” 

h 40 65<J NW 2d 509 (2003) (Iowa SC) 

91 105 P 3d S3 2 (2005) 

9 Duubcn v. Mcrrutt Dow Phanmicculiaits tnr., 125 I. Ed 2d 969 ; 509 US 579 (1993) 
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Accordingly, (he following conclusion was slated, ibid, at p. 836: 

“AS. Therefore, based upon the evidence presented, we find the brain 
fingerprinting evidence is procedurally barred under the Act and our prior a 
•j cases, as it could have been raised in the petitioner’s direct appeal and, 

indeed, in his first application for post-conviction relief. We further find a 
lack of sufficient evidence that would support a conclusion that the 
petitioner is factually innocent or that brain fingerprinting, based solely 
upon ihe Mi-kmhk effect, would survive a Dauberf* analysis." 
i Contentious issues in the present case b 

84. As per the Laboratory Procedure Manuals, the impugned tests are 
being conducted at the direction of the jurisdictional courts even without 
obtaining the consent of the intended test subjects. In most cases these tests 
arc conducted conjunctively wherein Ihe veracity of the information revealed 

| through narcoanalysis is subsequently tested through a polygraph 

examination or the HEAP test. In some cases the investigators could first c 
want to ascertain the capacity of the subject to deceive (through polygraph 
examination) or his/her familiarity with the relevant Tacts (through HEAP 
test) bclore conducting a narcoanalysis interview. Irrespective of the 
sequence in which these techniques are administered, we have to decide on 
their permissibility in circumstances where any of these tests are 
compulsorily administered, either independently or conjunctively. & 

85. It is plausible that investigators could obtain statements from 
individuals by threatening them with ihe possibility of administering either of 
these tests. The person being interrogated could possibly make 
self-incriminating statements on account or apprehensions that these 
techniques will extract the truth. Such behaviour on Ihe part of the 
investigators is more likely to occur when the person being interrogated is ® 
unaware oi his/her legal rights or is intimidated for any other reason. It is a 
settled principle that a statement obtained through coercion, threat or 
induccineni is involuntary and hence inadmissible as evidence during trial. 
However, it is not settled whether a statement made on account of the 
apprehension ol being forcibly subjected to the impugned tests will be 
involuntary and hence inadmissible. This aspect merits consideration. It is < 
also conceivable that an individual who has undergone either of these tests 
would be more likely to make sell-incriminating statements when he/she is 
later confronted with the results. Ihe question in that regard is whether the 
statements that are made subsequently should be admissible as evidence. The 
answers to these questions rest on the permissibility of subjecting individuals 

i to these tests without their consent. g 

I. Whether the involuntary administration of the impugned techniques 
violates (he “right against self-incrimination” enumerated in Article 
20(3) of the Constitution? 

86. 1 he invesligalors could seek reliance on the impugned tests to extract 
information from a person who is suspected or accused of having committed 


4 Dutibcrl v. Mcrrctl Dow Pharmaceuticalsluc .. 125 1. lid 2d 46!) : 509 US 579 (1993) 
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a crime. Alternatively. these tests could he conducted on witnesses to aid 
investigative ellorls. As mentioned earlier, this could serve several objectives, 
a namely, those ol' gathering dues which could lead to the discovery of 
relevant evidence, to assess the credibility of previous testimony or even to 
ascertain the mental slate of an individual. With these uses in mind, we have 
jo decide whether the compulsory administration of these tests violates the 
“right against self-incrimination” which finds place in Article 20(3) of the 
Constitution of India. Along with the "rule agaiast double jeopardy” and the 
b “rule against retrospective criminalisalion” enumerated in Article 20, it is tine 
of the fundamental protections that controls interactions between individuals 
and the criminal justice system. Article 20(3) reads as follows: 

*20. (3) No person accused of any ofTence shall be compelled to be a 
witness against himself.” 

S7. Ihc interrelationship between the “right against self-incrimination” 
and the "right to lair trial” has been recognised in most jurisdictions as well 
as international human rights instruments. For example, the US Constitution 
incorporates the “privilege against self-incrimination” in the text of its Fifth 
Amendment. The meaning and scope of this privilege has been judicially 
moulded by recognising its interrelationship with other constitutional rights 
d such as lhc protection against “unreasonable search and seizure" (Fourth 
Amendment) and the guarantee of “due process of law" (Fourteenth 
Amendment). In (he International Covenant on Civil and Political Rights, 
1966, Article 14(3)(g) enumerates the minimum guarantees that are to he 
accorded during a trial and stales that everyone lias a right not to be 
compelled to testify against himself or to confess guilt. In the IZuropean 
Convention lor lhc Protection ol Human Rights and Fundamental Freedoms, 
1950, Article 6(1) stales that every person charged with an offence has a right 
to a lair (rial and Article 6(2) provides that “everybody charged with a 
criminal ollence shall be presumed innocent until proved guilty according to 
law’. lhc guarantee of "presumption of innocence” bears a direct link to the 
right against self-incrimination” since compelling the accused person to 
/ testily would place the burden of proving innocence on the accused instead 
of requiring the prosecution to prove guili. 

88. In the Indian context. Article 20(3) should be construed with due 
regard for the interrelationship between rights, since this approach was 
recognised in Maneka Gandhi case* 2 , lienee, wc must examine the “right 
against sel I-incrimination” in respect ol its relationship with the multiple 
g dimensions of "personal liberty” under Article 21, which include guarantees 
such as the right to fair trial” and “substantive due process". 

8!>. It must also be emphasised that Articles 20 and 21 have a 
non-derogable status within Part III of our Constitution because the 
Constitution (Fourty-fourth Amendment) Act. 1978 mandated that the right 
/, lo movc an y courl for 'he enforcement of these rights cannot be suspended 
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even during the operation of a Proclamation of Emergency. In this regard. 
Article 359(1) of the Constitution of India reads as follows; 

“359. Suspension of the enforcement of the rights conferred by Part III 
during Emergencies. —(1) Where a Proclamation of Emergency is in 
operation, the President may by order declare that the right to move any 
court for Hie enlorccmenl of such of the rights conferred by Part III (except 
Articles 20 anti 21) as may be mentioned in the order and all proceedings 
pending in any court for the enforcement of the rights so mentioned shall 
remain suspended for the period during which the Proclamation is in force or 
lor such shorter period as may be specified in the order.” 

90. Undoubtedly, Article 20(3) has an exalted status in our Constitution 
and queslions about its meaning anti scope deserve thorough scrutiny. In one 
of the impugned judgments, it was reasoned that all citizens have an 
obligation to cooperate with ongoing investigations. For instance reliance has 
been placed on Section 39 CrPC which places a duly on citizens to inform 
the nearcsl Magistrate or police officer if they arc aware of the commission 
or, or of the intention of any other person to commit the crimes enumerated 
in the seel ion. Attention has also been drawn to the language of Section 
156(1) CrPC which states that a police officer in charge of a police station is 
empowered to investigate cognizable offences even without an order from the 
jurisdictional Magistrate. Likewise, our attention was drawn to Section 
161(1) Crl C which empowers the police oilicer investigating a case to orally 
examine any person who is supposed to be acquainted with the facts and 
circumstances ol the case. While the overall intent of these provisions is to 
ensure Ihe citizens cooperation during the course of investigation, they 
cannot override the constitutional protections given to the accused persons. 
The scheme of CrPC itself acknowledges this hierarchy between 
constitutional and .statutory provisions in this regard. For instance. Section 
161(2) CrPC prescribes that when a person is being examined by a police 
officer, he is not bound to answer such questions, the answers of which 
would have a tendency to expose him to a criminal charge or a penally or 
forfeiture. 

91. Not only does an accused person have die right to refuse to answer 
any question that may lead to incrimination, there is also a rule against 
adverse inferences being drawn from the fact or his/her silence. At the trial 
stage. Section 313(3) CrPC places a crucial limitation on the power of the 
court to put questions to the accused so (hat the latter may explain any 
circumstances appearing in the evidence against him. It lays down that the 
accused shall not render himself/herself liable to punishment by refusing to 
answer such questions, or by giving false answers to them. Further, proviso 
(/>) to Section 315(1) CrPC mandates that even though an accused person can 
be a competent witness for the defence, his/her failure to give evidence shall 
not be made the subject of any comment by any of the parties or the court or 
give rise to any presumption against himself or any person charged together 
with him at the same trial. It is evident that Section 161(2) CrPC enables a 
person to choose silence in response to questioning by a police officer during 
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Lhc stage ol investigation, and as per the scheme of Section 313(3) and 
proviso ( h ) to Section 315(1) of the Code, adverse inferences cannot he 
a drawn on account of the accused person’s silence during the trial stage. 

Historical origins of the “right against self-incrimiaation" 

92. I he right of refusal to answer questions that may incriminate a 
person is a procedural safeguard which has gradually evolved in common law 
and bears a close relation to the "right to fair trial”. There are competing 
b versions about the historical origins of this concept. Some scholars have 
identified the origins of this right in the medieval period. In that account it 
was a response to the procedure followed by English judicial bodies such’as 
the Star Chamber and the High Commissions which required the defendants 
and suspects to take ex officio oaths. These bodies mainly decided cases 
involving religious non-conformism in a Protestant dominated society, as 
c . as °* tcncos I'^e treason and sedition. Under an ex officio oath the 
delendanl was required to answer all questions posed by the Judges and 
prosecutors during the trial and the failure to do so would attract punishments 
that ollen involved physical torlure. Il was the resistance to this practice of 
compelling the accused to speak which led to demands for a “right to 
silence". 

d 93. In an academic commentary, Leonard Levy (1969) had pointed out 
that the doctrinal origins of the right against self-incrimination could be 
traced hack to the Latin maxim nemo te/ietnr seipsiim p rode re (i.c no one is 
bound to accuse himself) and the evolution of the concept of “due process of 
law enumerated in the Magna Carla. [Refer Leonard Levy, “The Right 
against Self-Incrimination: History and Judicial History” 43 .) 

• usc [ ^ c cx officio oath by the ecclesiastical courts in medieval 

England had come under criticism from time to time, and (he most prominent 
cause for discontentment came with its use in the Star Chamber and the High 
Commissions. Most scholarship has focussed on the sedition trial of John 
Lilburne (a vocal critic or Charles I, the then monarch) in 1637, when he 
reiused to answer questions pul to him on the ground that he had not been 
f informed ol lhc contents of the written complaint against him. John Lilburne 
wem on to vehemently oppose the use of ex officio oaths, and the Parliament 
ol the time relented by abolishing the Star Chamber and the High 
Commission in 1641. This event is regarded as an important landmark in the 
evolution ol the ‘‘right to silence”. 

95. However, in 1648 a Special Committee of Parliament conducted an 
9 'jWesbgalKMi into the loyalty of Members whose opinions were offensive to 
the army leaders. The Committee’s inquisitional conduct and its requirement 
dial witnesses lake an oath to tell the truth provoked opponents to condemn 
what they regarded as a revival or the Star Chamber tactics. John Lilburne 
was once again tned for treason before this Committee, this lime for his 
outspoken criticism of the leaders who had prevailed in the struggle between 
h lhe su PP° rIcrs o( monarch and those of Parliament in the English Civil 

•13 Sri(0 Political Science Quarterly 1-29 (March 1969) 
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War. John Lilburne invoked the spirit of the Magna Carta as well as the 1628 
Petition or Right to argue that even after common law indictment and without 
oath, he did not have to answer questions against or concerning himself He 
drew a connection between the right against .self-incrimination and'the 
guarantee ol a lair Inal by invoking the idea of "due process of law" which 
had been slated in the Magna Carta, 


96. John II. Langbein (1994) has offered more historical insights into the 
emergence oi the "nght to silence", [John II, Langbein, "The Historical 
Ungms oi the Invilege against Self-Incrimination at Common Law” 4 * 1 .! He 
draws attention to (he fact that even though ex officio oaths were abolished in 
1641, the practice of requiring the defendants to present (heir own defence in 
criminal proceedings continued for a long time thereafter. 

97. 1 he Star Chamber and the High Commissions had mostly tried cases 
involving religious non-conformists and political dissenters thereby 
attracting considerable criticism, liven after their abolition, the defendants in 
criminal courts did not have the right to be represented by a lawyer ("right to 
counsel”) or the right to request the presence of the defence witnesses (“right 
or compulsory process"). Hence, the defendants were more or less compelled 
to testily on their own behalf. Even though the threat of physical torture on 
account of remaining silent had been removed, the defendant would face a 
high risk ol conviction if he/shc did not respond to the charges by answering 
the material questions posed by the Judge and the prosecutor. In presenting 
his/her own delcnce during the trial, there was a strong likelihood that the 
contents <>r such testimony could strengthen the case ol' the prosecution and 
lead to conviction. 

9S. With the passage of lime, the right of a criminal defendant to be 
represented hy a lawyer eventually emerged in (he common law tradition A 
watershed m this regard was the Treason Act of 1695 (c. 3) which provided 
lor a right to counsel” as well as "compulsory process” in cases involving 
oifcnces such as treason. Gradually, the right to be defended by a counsel 
was extended to more offences, but the role of the counsel was limited in the 
early years, for instance the defence lawyers could only help their clients 
with questions ol law and could not make submissions related to the facts. 

99. Ihe practice of requiring the accused persons to narrate or contest the 
facts on their own corresponds to a prominent feature of an inquisitorial 
system i.e. the testimony of the accused is viewed as the "best evidence” that 
can he gathered, lbe premise behind this is that innocent persons should not 
be reluctant to testily on their own behalf. This approach was followed in the 
inquisitional procedure of Ihe ecclesiastical courts and had thus been 
lollowed in oilier courts as well. The obvious problem with compelling the 
accused to testify on his own bchalfis (hat an ordinary person lacks the legal 
training to elteciively respond to suggestive and misleading questioning, 
which could come irom the prosecutor or the Judge. Furthermore, even an 
innocent person is at an inherent disadvantage in an environment where there 
may be unintentional irregularities in the testimony. Most importantly the 


4-1 92(5) Michigan l.aw Review 1017-1085 (March 1991) 
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burden of proving innocence by refuting the charges was placed on Ihe 
e endam himself In the present day, Ihe inquisitorial conception of the 
a defendant being the best source of evidence has long been displaced with ihe 
evolution ol adversarial procedure in the common law tradition. 

100. Criminal defendants have been given protections such as the 
presumption of innocence, right to counsel, the right to be informed of 
charges, the right of compulsory process and the standard of proving guilt 
beyond reasonable doubt among others. It can hence be stated that it was 
b only with the subsequent emergence of the “right to counsel- that the 
accused s right to silence” became meaningful. Willi the consolidation of 
the role of the defence lawyers in criminal trials, a clear segregation emerged 
between the testimonial function performed by the accused and the defensive 
fund,on performed by the lawyer. This segregation between the testimonial 
and defensive functions is now accepted as an essential feature of a fair trial 
c so as to ensure a level playing field between the prosecution and (he defence 
In addition to a defendant’s “right lo silence” during the trial stage, the 
protections wore extended to (he stage of pre-trial inquiry as well. With Ihe 
enactment of the Sir John Jervis Act or 1848. provisions were made lo advise 
the accused that he might decline lo answer questions pul to him in the pro- 
Inal mqmry and to caution him that his answers to pre-trial inlerrogation 
d might be used its evidence against him during the trial stage. 

101 - judgment in Namlini Sat pa thy v. P.I. Demi « referred to the 

° °?. Lr ? Cl rrom a dccision of US Supreme Court in Ihmvn v. 

Walker ’.which had later been approvingly cited by Warren, C.J. in Miranda v 
An zoned 1 : (Naneimi Satpalhyceisd' 5 , SCC pp. 438-39, para 31) 

3 /. ... * 1 he maxim nemo tenelnr seipxiim accusare had its origin in 
a protest against the inquisitorial and manifestly unjust methods or 
interrogating accused persons, which have long obtained in the 
continental system, and, until the expulsion or the Stuarts from the 
IsrUish throne in 1688. ami the erection of additional barriers for the 
protection ol the people against (he exercise of arbitrary power, were not 
uncommon even in England. White the admissions or confessions of the 
prisoner, when voluntarily and freely made, have always ranked high in 
the scale ol incriminating evidence, if an accused person be asked to 
explain his apparent connection with a crime under investigation, the 
ease with which the questions pul to him may assume an inquisitorial 
character, the temptation to press the witness unduly, to browbeat him if 
he be timid or reluctant, lo push him into a comer, and to entrap him into 
g fatal contradictions, which is so painfully evident in many of the earlier 
Slate trials, notably in those of Sir Nicholas Throckmorton, and Udal, the 
Puritan Minister, made the system so odious as to give rise to a demand 
lor Us total abolition, llic change in the English criminal procedure in 
that particular seems lo be founded upon no statute and no judicial 

/j -15 (1978) 2 SCC 424 : 2978 SCC (Cri) 236 

<16 JO I, lid 8)9: 161 US 591 (1895) 

47 16 L lid 2d 69-1 : 38-1 US 436 (1965) 
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opinion, but upon a general and silent acquiescence of the courts in a 
popular demand. Bui. however adopted, it has become firmly embedded 
in English, as well as in American jurisprudence. So deeply did the a 
tnequtties ol the ancient system impress themselves upon the minds of 
the American colonists that the Slates, with one accord, made a denial of 
the right to question an accused person a part of their fundamental law. 
so that a maxim, which in England was a mere rule of evidence, became 
clothed in this country with the impregnability of a const] Lulional 
enactment. 

b 

Underlying rationale of the right against self-incrimination 

102. As mentioned earlier "the right against sclf-incriminalion” is now 
viewed as an essential safeguard in criminal procedure. Its underlying 
rationale broadly corresponds with two objectives—firstly, that of ensuring 
reliability ol (he statements made by an accused, and secondly, ensuring that 
such statements are made voluntarily. It is quite possible that a person ° 
suspected or accused of a crime may have been compelled to testify through 
methods involving coercion, threats or inducements during the investigative 
stage. When a person is compelled to testify on his/her own behalf, (here is a 
higher likelihood ol such testimony being false. False testimony is 
undesirable since it impedes the iniegrity of ihe trial and the subsequent 
verdict. 1 here lore, (he purpose of the '‘rule against involuntary confessions” d 
is to ensure that the testimony considered during trial is reliable The premise 
is that involuntary statements are more likely to mislead the Judge and the 
prosecutor, thereby resulting in a miscarriage of justice. Even during the 
investigative stage, false statements are likely to cause delays and 
obstruclions in the investigation efforts. 

103 The concerns about the “voluntariness” or statements allow a more 6 
comprehensive account of this right. If involuntary statements were readily 
given wciglituge during trial, the investigators would have a strong incentive 
o compel such statements—often through methods involving coercion 
threats inducement or deception. Hvcn if such involuntary statements are 
proved to be true, the law should not incentivise the use of interrogation , 
tactics that violate (he dignity and bodily integrity of the person being 
examined. In this sense, “the right against self-incrimination” is a vital 
safeguard against torture and other “third-degree methods” that could be used 
to elicit information. It serves as a check on police behaviour during the 
course ol investigation. The exclusion of compelled testimony is important 
otherwise the investigators will be more inclined to extract information _ 
through such compulsion os a matter or course. The frequent reliance on such 9 
short cuts will compromise the diligence required for conducting 
meamnglul investigations. During Ihe trial stage, the onus is on the 
prosecution to prove the charges levelled against the defendant and the “right 
against scll-ijicnnnnalion” is a vilal protection to ensure that the prosecution 
discharges the said onus. 

ft 

* kd.: As observed in liruwn v. Witter, 401. lul 819 at p. R21 : 161 US 591 (1895) 


i 





/ 



SCC OnLine Web Edition, Copyright© 2015 

Page 59 Friday. July 17, 2015 

Printed her. Shyam Divan 

SCC OnLine Web Edition; hltp;//www.scconline.com 

TruePrint 1 " source; Supreme Court Cases 


SliJ .VI V. STATJ •: OF KA RNATAKA (Balakrisiman, C.J.) 321 

104. These concerns have been recognised in Indian as well as foreign 
judicial precedents, For instance, Das Gupta, J. had observed in State of 
a Bombay v. Kathi Kalu Oghad SCR at pp. 43-44: (AIR p. 1819, para 30) 

“30. ... for long it has been generally agreed among those who have 
devoletl serious thought to these problems that few things could be more 
harmlul to the detection of crime or conviction of the real culprit, few 
things more likely to hamper the disclosure or truth than to allow 
investigators or prosecutors to slide down the easy path of producing by 
o compulsion, evidence, whether oral or documentary, from an accused 
person. It lias been felt that the existence of such an easy way would tend 
to dissuade persons in charge of investigation or prosecution from 
conducting diligent search for reliable independent evidence and from 
sifting of available materials with the care necessary for ascertainment of 
truth. II it is permissible in law to obtain evidence from the accused 
C person by compulsion, why tread the hard path of laborious investigation 
and prolonged examination ol other men, materials and documents? It 
has been well said that an abolition of this privilege would be an 
incentive lor (hose in charge of enforcement of law ‘to sit comfortably in 
Ibe shade rubbing red pepper into a poor devil’s eyes rather than to go 
about in the sun hunting up evidence’. (Sir James Filzjamcs Stephen, 
3 History oj Criminal Imv. p. 442.) No less serious is the danger that some 
accused persons at least, may be induced to furnish evidence against 
themselves which is totally false—out of sheer despair and an anxiety to 
avoid an unpleasant present. Or all these dangers the Constitution-makers 
were dearly well aware and it was to avoid them that Article 20(3) was 
put in the Constitution.” 

105. I he rationale behind the Filth Amendment in the US Constitution 
was eloquently explained by Goldberg, J. in Murphy v. Waterfront 
Commission of New York Harbor™, US at p. 55: (I. lid pp. 681-82) 

... It reflects many ol our iundaincntul values and most noble 
aspirations: our unwillingness to subject those suspected of crime to the 
cruel trilemmn or self-accusation, perjury or contempt ; our preference for 
an accusatorial rather than an inquisitorial system of criminal justice; our 
fear that self-incriminating statements will be elicited by inhumane 
Ircaiinont and abuses; our sense of fair play which dictates ‘a fair 
Slate-individual balance by requiring the Government to leave the 
individual alone until good cause is shown Tor disturbing him and by 
, requiring the Government in its contest with the individual to shoulder 
the entire load ; our respect for the inviolability of the human personality 
and of the right of each individual ‘to a private enclave where he may 
lead a private lile’; our distrust of seif-deprecatory statements; and our 
realisation that the privilege, while sometimes ‘a shelter to (he guilty’, is 
often‘a protection to the innocent’.” 

<18 AIR 1961 SC 1808 : (1961) 2 Cri 1J 8.16; {1962) 3 SCR 10 
'19 12 I. ltd 2d 678 ; 378 tJS 52 (1963) 
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106. A similar view was articulated by Lord Hailsham of St Maiylebonc 
in Wong Kam-mmg v. R. 50 , All HR at p. 946: (AC p. 261 B-C) 

... any civilised system of criminal jurisprudence must accord to I he a 
judiciary some means of excluding confessions or admissions obtained 
y improper me I hods. This is nol only because of [he poicruiaJ 
unreliability of such statements, but also, and perhaps mainly, because in 
a civilised society it is vital that persons in custody or charged with 
offences should not be subjected to ill treatment or improper pressure in 
order to extract confessions. It is therefore or very great importance that b 
the courts should continue to insist that before extra-judicial statements 
can be admitted in evidence the prosecution must be made to prove 
beyond reasonable doubt that the statement was nol obtained in a manner 
which should be reprobated and was therefore in the truest sense 
voluntary.” 

jP 7 ’Y’ R ' Knshna Iyer. J. echoed similar concerns in Nondini Salpathv c 
cased 5 : (SCC p. 442, para 34) 

“3d. ... And Article 20(3) is a human article, a guarantee of dignity 
and integrity and of inviolability of the person and refusal to convert an 
adversary system into an inquisitorial scheme in the antagonistic 
ante-chamber ol a police station. And in the long run, that investigation is 
best which uses stratagems least, that policeman deserves respect who d 
gives his lists rest and his wits restlessness. The police are part of us and 
must rise in people’s esteem through firm and friendly, nol foul and 
sneaky strategy.” 

108. In spite of the constitutionally entrenched status of the right against 
sc] 1-incrimination, there have been some criticisms of the policy underlying 
the same. John Wigmore (1960) argued against a broad view of the privilege 6 

Y,-li Ch ,> XlC r clcd lhc .' samc (o tl,c investigative stage. \Refer John Wigmore, 
the lnvilege against Self-Incrimination, Its Constitutional Affectation 
Raison d elre and Miscellaneous Implications” 51 . | Ifc has asserted that the 
doctrinal origins of the "rule against involuntary confessions” in evidence 
law and those ol the "right to seif-incriminalion” were entirely different and 
catered to difierent objectives. In the learned author’s opinion, the "rule 
against involuntary confessions" evolved on account ol' the distrust of 
statements made in custody. The objective was to prevent these involuntary 
statements Irom being considered as evidence during trial but there was no 
prohibition against relying on statements made involuntarily during 
investigation. Wigmore argued that the privilege against self-incrimination 
should be viewed as a right that was coniined to the trial stage, since the ® 
Judge can intervene to prevent an accused from revealing incriminating 
tnlonnation at that stage, while similar oversight is nol always possible 
during the pre-trial stage. 

50 I9H0AC2-I7 ; (1979)2 W1.RSI :(1979) ] All F.R939<|>C) 

45 Nandini Sulputln v. /*/. Duni . (1978) 2 SCC 424 ; I97S SCC (Cri) 236 h 

5151 Journal of Criminal I.aw, Criminology and Police Science 138 (1960) 
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109. In recent years, scholars such as David Dolinko (1986). Akhil Reed 
Amar (1997) and Mike Redmayne (2007) among others have encapsulated 

a the objections to the scope of Ibis right. [See David Dolinko, “Is There a 
Rationale for the Privilege against Seif-Incrimination?” S2 ; Akhil Rccd Amar, 
The Constitution and Criminal Procedure: First Principles (New Haven' Yale 
University Press, 1997) at pp, 65-70; Mike Redmayne, “Re-thinking the 
Privilege against Self-Incrimination’’ 53 .] 

110. It is argued that in aiming to create a fair Stale-individual balance in 
o criminal cases, the task of the investigators and prosecutors is made unduly 

diflicull by allowing the accused to remain silent. If the overall intent of the 
criminal justice system is to ensure public safety through expediency in 
investigations and prosecutions, it is urged that the privilege against 
sell-incrimination protects the guilty at the cost of such utilitarian objectives 
Another criticism is that adopting a broad view or this right docs not deter 
c improper practices during investigation and it instead encourages 
investigators to make false representations to courts about the voluntary or 
involuntary nature or custodial statements. It is reasoned that when 
investigators are under pressure to deliver results there is an inadvertent 
tendency to rely on methods involving coercion, threats, inducement or 
deception in spite of the legal prohibitions against them. Questions have also 
a been raised about conceptual inconsistencies in the way that courts have 
expanded the scope of this right. One such objection is that if the legal 
system is obliged to respect the mental privacy of individuals, then why is 
Ihcre no prohibition against compelled testimony in civil casts which could 
expose parlies to adverse consequences. Furthermore, questions have also 
been asked about the scope of the privilege being reslrictcd to testimonial 
e acts while excluding physical evidence which can be extracted through 
compulsion. 

111. In response to John Wigmorc’s thesis about the separate foundations 
ol the “rule against involuntary confessions”, we must recognise the infusion 
ol constitutional values into all branches of law, including procedural areas 
such as the law ol evidence. While the abovementioned criticisms have been 
made in academic commentaries, we must defer to the judicial precedents 
Ihttl control the scope of Article 20(3). For instance, the interrelationship 
between ihe privilege against self-incrimination and the requirements of 
observing due process or law were emphasised by William Douglas J in 
Roehin v. California 5,1 , US at p. 178; (L lid p. 193) 

As an original matter it might be debatable whether the provision in 
the Filth Amendment that no person ‘shall be compelled in any criminal 
case to be a witness against himself serves the ends of justice. Not all 
civilised legal procedures recognise it. But the choice was made by the 
framers, a choice which sets a standard for legal trials in this country. 

/; 5 - 33 University of California Los Angeles I.aw Review 1063-1148 (19S6) 

53 27 Ok ford Journal of Ixgat Studies 209-232 (Summer 2007) 

51 96 U-il I S3 : 3-12 TJS 165 (1951) 
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i ho Ira titers inacle i( a standard of due process for prosecutions by the 
federal Government. If it is a requirement of due process for a trial in the 
federal courthouse, it is impossible for me to say it is not a requirement a 
of due process for a trial in the State courthouse.” 

^•Wh e ther the investigative use of the impugned techniques creates a 
likelihood of incrimination for the subject? 

112. [he respondents have submitted that the compulsory administration 
of the impugned tests will only be sought to boost investigation efforts and 
that the test results by themselves will not be admissible as evidence. The b 
next prong of this position is that if the test results enable the investigators to 
discover independent materials that are relevant to the case, such 
subsequently discovered materials should be admissible during trial. In order 
to evaluate this position, we must answer the following questions: 

• firstly, we should clarify the scope of the “right against 
sell-incrimination” i.e. whether it should be construed as a broad c 
protection that extends to the investigation stage or should it be 
viewed as a narrower right confined to the trial stage? 

• Secondly, wc must examine the ambit or the words “accused of 
any ollencc in Article 20(3) i.e. whether the protection is 
available only to persons who arc formally accused in criminal 
cases, or does it extend to include suspects and witnesses as well ° 
us those who apprehend incrimination in cases other than the one 
being investigated? 

• I hirdly, we must evaluate the evidentiary value of independent 

materials that are subsequently discovered with the help of the 
lest results. In light oT the “theory of confirmation by subsequent 
facts'' incorporated in Section 27 of the fvidencc Act, 1872 we 
need to examine the compatibility between this section and 
Article 20(3). Of special concern are situations when persons 
could be compelled to reveal information which leads to the 
discovery or independent materials. To answer this question, we 
musl clarify what constitutes “incrimination” for the purpose of f 
invoking Article 20(3). ' 

Applicability of Article 20(3) to the stage of investigation 

113. The question of whether Article 20(3) should be narrowly construed 
as a trial right or a broad protection that extends to the stage or investigation 
has been conclusively answered by our courts. In M.l\ Sharma v. Satish 
Chandra-, it was held by Jagannadhadas, J. at SCR pp. 1087-88' (AIR 3 
p. 304, para 10) 

''JO. Broadly slated Ihe guarantee in Article 20(3) is against 
‘testimonial compulsion’. It is suggested that this is confined to the oral 
evidence ol a person standing his trial for an offence when called to the 
witness stand. We can see no reason to confine the contenl of the 

h 

55 A,1 < 195-1 SC :«K): 1954 Cri LJ 865 : 1954 SCR 1077 
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constitutional guarantee to this barely literal import. So to limit it would 
be to rob the guarantee ol its substantial purpose and to miss the 
a substance for the sound as staled in certain American decisions. 

Indeed, every positive volitional act which furnishes evidence is 
testimony, and testimonial compulsion connotes coercion which procures 
the positive volitional evidentiary acts ol the person, as opposed to the 
negative attitude of silence or submission on his part. Nor is there any 
reason to think that the protection in respect of the evidence so procured 
b is confined to what transpires at the trial in the courtroom, 

The phrase used in Article 20(3) is ‘to be a witness’ and not to 
‘appear as a witness’: It (allows that the protection afforded to an 
accused insolar as it is related to the phrase ‘to be a witness' is not 
merely in respect of testimonial compulsion in the courtroom but may 
well extend to compelled testimony previously obtained from him. It is 
c available Iherelore to a person against whom a formal accusation relating 
to the commission of an offence has been levelled which in the normal 
course may result In proscculion. Whether it is available to other persons 
in other situations docs not call for decision in this case." 

114. These observations were cited with approval by B.P. Sinha C J in 
State of Bombay v. Kathi Kah, OghatP*, SCR at pp. 26-28. In the minority 
opinion, Das Gupta, J. affirmed the same position, ibid, at SCR d 40- (AIR 
p. 1818, para 22) 

22. ... If the protection was intended to be confined to being a 
witness in court then really it would have been an idle protection. It 
would be completely defeated by compelling a person to give all the 
e evidence outside court and ilion, having what he was so compelled to do, 
proved in court through other witnesses. An interpretation which so 
completely defeats the constitutional guarantee cannot, of course, be 
correct. The contention that the protection afiorded by Article 20(3) is 
limited to the stage of trial must therefore be rejected.” 

115. The broader view of Article 20(3) was consolidated in Nandini 
j Satpathy v. P.L. Dani 45 : 

"21. ... Any giving of evidence, any furnishing of information, if 
likely to have an incriminating impact, answers the description ol' being 
witness against oneself. Not being limited to the forensic stage by 
express words in Article 20(3), we have to construe the expression to 
apply to every stage where furnishing or information and collection of 
Q materials takes place, ihat is to say, even the investigation at the police 
level is embraced by Article 20(3). This is precisely what Section 161(2) 
means. That sub-section relates to oral examination by police officers and 
grants immunity at that stage. Briefly, the Constitution and the Code are 
coterminous in the protective area. While the Code may be changed, the 
Constitution is more enduring, 'nicrofore, we have to base our conclusion 
h 

•IS AIR 1961 SC 1808 : (1961) 2Cri 1J 856; (1962) 3 SCR 10 
•15 (1978) 2 SCC HI ; 1978 SCC (Cri) 236 


t 


I 


I 










JO 

fo N L I N E? 

True Print” 


SCC Online Web Edition, Copyright © 2015 

Page 64 Friday. July 17, 2015 

Printed For: Shy am Divan 

SCC On Line Web Edition; hl(p://ww\y.scconline,corn 

TfuePrini lu source: Supreme Court Cases 


572 


SUPREME COURT CASES (2010) 7 .SCC 

not merely upon Section 161(2) but on the more fundamental protection, 
although equal in ambit, contained in Article 20(3). 

(SCC p. 435, para 21) a 

* * :► 

44. ... If the police can interrogate to the point of selT-accusation, the 
subsequent exelusion of that evidence at the trial hardly helps because 
the harm has been already done. The police will prove through other 
evidence what they have procured through forced confession. So it is that 
the foresight of the framers has pre-empted self-incrimination at the ^ 
incipient stages by not expressly restricting it to (he trial stage in court. 
True, compelled testimony previously obtained is excluded. But the 
preventive blow falls also on prc-court testimonial compulsion. The 
condition, as the decisions now go. is that the person compelled must be 
an accused. Both precedent procurement and subsequent exhibition of 
scll-incriminating testimony are obviated by intelligent constitutional c 
anticipation.” (SCC p. 449, para 44) 

116. In upholding this broad view of Article 20(3), V.R Krishna Iyer J 
relied heavily on the decision or the US Supreme Court in Miranda v' 
Arizona 7 . Hie majority opinion (by Karl Warren, C.J.) laid down that 
custodial statements could not be used as evidence unless the police officers 
had administered warnings about the accused’s right to remain silent. The d 
decision also recognised the right to consult a lawyer prior to and during the 
course ol custodial interrogations. The practice promoted by this case is that 
it is only alter a person has "knowingly and intelligently" waived of these 
rights alter receiving a warning that the statements made thereafter can be 
admitted as evidence. The safeguards were prescribed in the following 
manner ibid, at IJS pp. 444-45: (L Kd pp. 706-07) e 

"... the prosecution may not use statements, whether exculpatory or 
inculpatory, stemming from custodial interrogation of the defendant 
unless it demonstrates the use of procedural safeguards effective to 
secure the privilege against self-incrimination. By custodial 
interrogation, we mean questioning initialed by law enforcement officers , 
alter a person has been taken into custody or otherwise deprived of his 
freedom ol action in any significant way. As for the procedural 
safeguards to be employed, unless other fully effective means are devised 
to inform accused persons of their right of silence and to assure a 
continuous opportunity to exercise it, the following measures are 
required. Prior to any questioning, the person must be warned that he has 
a right to remain silent, that any statement he does make may be used as 
evidence against him, and that he has a right to the presence or an 
attorney, either retained or appointed. The defendant may waive 
effectuation of these rights, provided the waiver is made voluntarily, 
knowingly and intelligently. If, however, he indicates in any manner and 
at any stage of the process that he wishes to consult with an attorney h 

47 16 I, Kd 2d < 1 94 : 3&I US 43G (1965) 
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before speaking there can be no questioning. Likewise, if the individual 
is alone and indicates in any manner that he does not wish to be 
a interrogated, the police may not question him. The mere Tact that he may 
have answered some questions or volunteered some statements on his 
own does not deprive him of the right to refrain from answering tiny 
further inquiries until he has consulted with an attorney and thereafter 
consents to be questioned.” 

117. These safeguards were designed to mitigate the disadvantages facet! 
by a suspect in a custodial environment. This was done in recognition of the 
lact that methods involving deception and psychological pressure were 
routinely used and often encouraged in police interrogations. Jimphasis was 
placed on the ability or the person being questioned to fully comprehend and 
understand the content of the stipulated warning. It was held ibid, at IJS 
pp. 457-5 8: ( Miranda case A1 , L Fd pp. 713-14) 

c In these cases, we might not lind the defendant’s statements to have 

been involuntary in traditional terms. Our concern for adequate 
safeguards to protect the precious Fifth Amendment right is or course 
not lessened in the slightest. In each of the cases, the defendant was 
thrust into an unfamiliar atmosphere and run through menacing police 
interrogation procedures. ... It is obvious that sucli an interrogation 
a environment is created for no purpose other than to subjugate the 
individual to the will of his examiner. This atmosphere carries its own 
badge oi intimidation. To be sure, this is not physical intimidation bui it 
is equally destructive of human dignity. (Professor Sutherland, Crime 
and Confession 56 .) llic current practice of incommunicado interrogation 
is at odds with one of our Nation’s most cherished principles—that the 
e individual may not be compelled to incriminate himself. Unless adequate 
protective devices are employed to dispel the compulsion inherent in 
cuskxlia! surroundings, no statement obtained from (lie defendant can 
truly be the product of his Tree choice.” 

118. The opinion also explained the significance of having a counsel 
present during a custodial interrogation. It was noted, ibid, at US pp 469-70 

f [Miranda case* 7 , LFdp. 721) 

1 he circumstances surrounding in-custody interrogation can operate 
very quickly to overbear the will ol one merely made aware of his 
privilege by his interrogators. Therefore, the right to have counsel present 
at the interrogation is indispensable to the protection of the Fifth 
Amendment privilege under the system we delineate today. Our aim is to 
9 assure that the individual’s right to choose between silence and speed, 
remains unlettered throughout the interrogation process. A once-staled 
warning, delivered by those who will conduct the interrogation, cannot 
itsell sulhee to that end among those who most require knowledge of 
(heir rights. A mere warning given by the interrogators is not alone 
sullicienl to accomplish that end. Prosecutors themselves claim dial the 
h 

*17 Mirtimhi v. Arizona, ]G I. Ed 2d 694 : 384 US 436 (1965) 

56 79 Harvard Law Review 21, 37 (1965) 
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admonishment of the right to remain silent without more ‘will benefit 
only the recidivist and the professional’. (Brief for the National District 
Attorneys Association as amicus curiae, p, 14.) I wen preliminary advice 
given to (he accused by his own attorney can be swiftly overcome by the 
secret interrogation process. (Cited from Escobedo v. Illinois 51 , US at 
p. 485....) Thus, the need for counsel to protect the Fifth Amendment 
privilege comprehends not merely a right to consult with counsel prior to 
questioning, but also to have counsel present during any questioning if 
the defendant so desires." 

119. ihe majority decision in Miranda‘ n was not a sudden development 
in the US eonslilulional law. The scope of the privilege against 
self-incrimination had been progressively expanded in several prior 
decisions. Ihe notable feature was the recognition of the interrelationship 
between Ihe Fifth Amendment and the Fourteenth Amendment’s guarantee 
that the Government must observe the "due process of law” as well as the c 
Fourth Amendment’s protection against "unreasonable search and seizure". 
While it is not necessary for us to survey these decisions, it will suffice to say 
that after Miranda 11 administering a warning about a person’s right to silence 
during custodial interrogations as well as obtaining a voluntary waiver of the 
prescribed rights has become a ubiquitous feature in the US criminal justice 
system. In the absence or such a warning and voluntary waiver, there is a & 
presumption of compulsion with regard to the custodial statements thereby 
rendering them inadmissible as evidence. I he position in India is different 
since there is no automatic presumption of compulsion in respect of custodial 
statements. However, il the fact ol compulsion is proved then Ihe resulting 
statements are rendered inadmissible as evidence. 

Who call ill yoke the protection of A Hide 20(3) ? ' 

120. ’Ihe decision in Nandini Satpathy casd 5 also touched on the 
question oj who is an "accused” for the purpose of invoking Article 20(3). 

Ibis question had been left open in M.P. Shanna case 55 . Subsequently, it was 
addressed in Katin Kalu OgluuP* at SCR p. 37: (AIR p. 1817, para 16) 

''16. (7) To bring the statement in question within the prohibition of f 
Article 20(3). the person accused must have stood in Ihe character of an 
accused person at the lime he made the statement, it is not enough that he 
should become an accused, any lime alter the statement has been made." 

121. While there is a requirement or formal accusation for a person to 
invoke Article 20(3) it must be noted that the protection contemplated by 
Section 161(2) CrPG is wider. Section 161(2) read with 161(1) protects “any ^ 
person supposed to be acquainted with the tacts and circumstances of the 

57 12 I. ltd 2d 977 : 37S US ‘178 (1963) 

47 Miranda v. Arizona. J61. Ed 2d 694 : 384 US 436 (1965) 

45 Nandini Satpathy V. P.L Duni, (1978) 2 SCC 124 : J978 SCC (Cri) 236 
55 M.r. Slmnna v. Satis), Chandra, AIR 1951 SC 300: 1954 Cri U SG5 : 1954 SCR 1077 

48 Stair of Bombay v. Kuthi Kith i Oghud. AIR 1961 SC 1808 : (1961) 2 Cri IJ 856: (1962) 3 SCR 10 
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case” in the course or examination by (lie police. The language or this 
provision is as follows: 

a ”161. Examination of witnesses by police.—(1) Any police officer 

making an investigation under this Chapter, or any police officer not below 
such rank ns the State Government may, by general or special order, 
prescribe in this behalf, acting on the requisition of such officer, may 
examine orally any person supposed to be acquainted with the facts and 
circumstances of the case. 

b (2) Such person shall be bound to answer truly all questions relatin u to 

such case pul to him by such officer, other than questions the answers to 
which would have a tendency to expose him to a criminal charge or to a 
penalty or forfeiture. 

(3) lhe police officer may reduce into writing any statement made to 
him in the course of an examination under this section; and if he does so, he 
shall make a separate and true record of the statement of each such person 
° whose statement he records.’' 

122. Therefore the “right against self-incrimination*’ protects persons 
who have been lormally accused as well as those who are examined as 
suspects in criminal cases. It also extends to cover witnesses who apprehend 
that their answers could expose them to criminal charges in the ongoing 

d investigation or even in cases other than the one being investigated. Krishna 
Iyer, J. clarified this position; {Nandini Satpathy case ' 5 , SCC p. 435. para 2!) 

21. ... lhe learned Advocate General, influenced by American 
decisions rigidly agreed that in expression Section 161(2) of the Code 
might cover not merely accusations already registered in police stations 
but those which are likely to be the basis for exposing a person to a 
e criminal charge. Indeed, this wider construction, if applicable to Article 
20(3), approximates the constitutional clause to the explicit statement of 
lhe prohibition in Section 161(2), 1 his latter provision meaningfully uses 
the expression ‘expose himself to a criminal charge’. Obviously, these 
words mean, not only cases where the person is already exposed to a 
criminal charge but also instances which will imminently expose him to 
f criminal charges.” 

It was further observed; (SCC pp. 451-52. para 50) 

50. ... lo be witness against onescll’ is not confined to particular 
offence regarding which the questioning is made but extends to other 
olfcnces about which the accused has reasonable apprehension of 
implication Jrom his answer. 1 his conclusion also flows froni ‘tendency 
Q lo be exposed to a criminal charge’. A ‘criminal charge’ covers any 
criminal charge then under investigation or trial or which imminently 
threatens the accused.’ (emphasis in original) 

123. hvon though Section 161(2) CrPC casts a wide protective net to 
protect the formally accused persons as well as suspects and witnesses during 
Ihc investigative stage. Section 132 of the F.vidence Act limits the 

-15 Naadini Stilpulhy V. I’.L Dani, (1978) 2 SCC 424 : 1978 SCC (Cri) 236 
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applicability or this protection to witnesses during the trial stage. The latter 
provision provides that witnesses cannot refuse to answer questions during a 
trial on die ground that the answers could incriminate them. However, the a 
proviso to this section stipulates that the content of such answers cannot 
expose the witness to airest or prosecution, except for a prosecution for 
giving false evidence. Therefore, the protection accorded to witnesses at the 
stage or trial is not as wide as the one accorded to the accused, suspccls and 
witnesses during investigation [under Section 161(2) CrPC). Furthermore, it 
is narrower than the protection given to the accused during the trial stage b 
[under Section 313(3) and proviso (b) to Section 315(1) CrPC). The 
legislative intent is to preserve the fact-finding function of a criminal trial. 

124. Section 132 of the Hvidcnce Act reads: 

“132. Witness not excused from answering on ground that answer will 
criminate.- A witness shall not be excused from answering any question as 
to any mailer relevanl to the matter in issue in any suit or in any civil or c 
criminal proceeding, upon the ground that the answer to such question will 
cmninaie, or may lend directly or indirectly lo criminate, such witness, or 
that it will expose, or lend directly or indirectly to expose, such witness to a 
penally or forfeiture of any kind: 

Proviso .—Provided that no such answer, which a witness shall be 
compelled to give, shall subject him to any arrest or prosecution, or be ^ 
proved against him in any criminal proceeding, except a prosecution for 
giving laise evidence by such answer." 

125. Since the extension ol the “right against sell-incrimination” to 
suspects and witnesses has its basis in Section 161(2) CrPC it is not readily 
available to persons who arc examined during proceedings that are not 
governed by the Code, ’llicre is a distinction between proceedings of a purely e 
criminal nature and those proceedings which can culminate in punitive 
remedies and yet cannot be characterised as criminal proceedings. The 
consistent position has been that ordinarily Article 20(3) cannot be invoked 

by witnesses during proceedings (hat cannot be characterised as criminal 
proceedings. In administrative and quasi-criminal proceedings, the protection 
of Article 20(3) becomes available only alter a person has been formally ! 
accused of committing an offence. For instance in Raja Namyanlal Bansilal v. 
Maneck Phiroz Mistry 5 8 , the contention related to the admissibility of a 
statement made before an Inspector who was appointed under the Companies 
Act, 1923 to investigate the affairs of a company and report thereon. It had lo 
be decided whether the persons who were examined by the Inspector 
concerned could claim the protection of Article 20(3). 'lbe question was Q 
answered, ibid, at SCR p. 440: (AIR p. 39, para 24) 

"24. ... The scheme of the relevant sections is that the investigation 
begins broadly with a view lo examine the management of the affairs or 
the company to lind out whether any irregularities have been committed 
or not. In such a case there is no accusation, either formal or otherwise 

’ h 

58 AJR J<X>J SC 29 :(]%]) I SCR-117 
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against any specified individual; there may be a general allegation lhat 
the a flairs are irregularly, improperly or illegally managed; but who 
a would be responsible for the affairs which arc reported to he irregularly 
managed is a matter which would be determined at the end of the 
enquiry. At the commencement of the enquiry and indeed throughout its 
proceedings there is no accused person, no accuser and no accusation 
against anyone that he has committed an offence. In our opinion a 
general enquiry and investigation into the affaire of the company thus 
b contemplated cannot be regarded as an investigation which starts with an 
accusation contemplated in Article 20(3) of the Constitution." 

126. A similar issue arose for consideration in Ramcsh Chandra Mehta v. 
State ofW.li. 59 , wherein it was held at SCR p. 472: (AIR pp. 946-47. para 14) 

14. ... Normally a person stands in the character of an accused 
c when a liret information report is lodged against him in respect or an 
offence belorc an officer competent to investigate it, or when a complaint 
is made relating to the commission of an offence before a Magistrate 
competent^ to try or send to another Magistrate for trial of the offence. 
Where a Customs Officer arrests a person and informs that person of the 
grounds of his arrest, [which he is bound to do under Article 22(1) of the 
d Constitution] for the purposes of holding an inquiry into the infringement 
of the provisions or the Sea Customs Act which he has reason to believe 
has taken place, there is no formal accusation of an offence. In the case 
of an offence by infringement of the Sea Customs Act which is 
punishable at the trial before a Magistrate there is an accusation when a 
complaint is lodged by an officer competent in that behalf before the 
e Magistrate.” 

127. In Ihdkishan A. Devidayal v. State of Maharashtra 60 , one of the 
contentious issues was whether the statements recorded by a Railway Police 
l'orce (RPI) officer during an inquiry under (he Railway Property (Unlawful 
Possession) Act, 1966 would attract the protection or Article 20(3). Sarkaria, 
J. held that such an inquiry was substantially different from an investigation 

[ contemplated under CrPC, and therefore formal accusation was a necessary 
condition Tor a person to claim the protection of Article 20(3) It was 
observed: (SCC p. 623, para 70) 

“70. lo sum up, only a person against whom a formal accusation of 
I he commission of an oflcnce has been made can be a person ‘accused of 
an offence’ within the meaning of Article 20(3). Such formal accusation 
Q may be specifically made against him in an FIR or a formal complaint or 
any other lormal document or notice served on that person, which 
ordinarily results in his prosecution in court. In the instant case no such 
formal accusation had been made against the appellant when his 
Stalenienl(s) in queslion were recorded by the RPF officer” 

h 

59 AIR 1970 SC 9401970Cri U 863 : (l%9) 2SCR 461 

60 (1980) I SCC «K) : ]t)8| SCC (Cri) 62 
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What constitutes "incrimination” for the purpose of Article 20(3)? 

128. Wc can now examine the various circumstances that could “expose a 
person to criminal charges”. 'Ihe scenario under consideration is one where a a 
person in custody is compelled to reveal information which aids the 
investigation ellorls. The information so revealed can prove to be 
incriminatory in the following ways: 

• The statements made in custody could be directly relied upon by 
the prosecution to strengthen their case. However, if it is shown 
that such statements were made under circumstances of b 
compulsion, they will be excluded from the evidence. 

• Another possibility is that of “derivative use” i.e. when 
information revealed during questioning leads to the discovery or 
independent materials, thereby furnishing a link in the chain or 
evidence gathered by the investigators. 

• Yet another possibility is that or “transactional use” i.e. when the c 
inlonnation revealed can prove to be helpful for the investigation 
and prosecution in cases other than the one being investigated. 

■ A common practice is that oT extracting materials or information, 
which are then compared with materials that arc already in (he 
possession of the investigators. For instance, handwriting 
samples and specimen signatures are routinely obtained for the d 
purpose of identification or corroboration. 

129. Hie decision in Nandini Satpathv case 45 sheds light on what 
constitutes incrimination for the purpose of Article 20(3). Krishna Iyer J 
observed: (SCC pp. 449-50, para 46) 

"46. ... In this sense, answers that would, in themselves, support a 
conviction am confessions but answers which have a reasonable tendency e 
strongly to point out to the guilt of the accused are incriminatory. 
Relevant replies which furnish a real and clear link in the chain of 
evidence indeed to bind down the accused with the crime become 
incriminatory and offend Article 20(3) if elicited by pressure from the 
mouth ol the accused, ... An answer acquires confessional status only if, 
in terms or substantially, all the facts which constitute the offence are ^ 
admitted by the offender. If his statement also contains self-exculpatory 
matter it ceases to be a confession. Article 20(3) strikes at confessions 
and self-incriminations but leaves untouched other relevant facts.” 

130. Reliance was also placed on the decision of the US .Supreme Court 
in Hoffman v. United Stales 61 . The controversy therein was whether the 
privilege against sell-incrimination was available to a person who was called ^ 
on to testily as a witness in a Grand Jury investigation. Clark, J. answered the 
question in the affirmative at US pp. 486-87: (L fid p. 1124) 

"The privilege afforded not only extends to answers that would in 
themselves support a conviction under a federal criminal statute but 

•15 Nanilini Satpurhy v. i‘J. Dani. (]978) 2 SCC 42A ; 1978 SCC (Cri) 236 ^ 

61 95 I. Ill I US : 3-11 US -179 (1950) 
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likewise embraces those which would furnish a link in the chain of 
evidence needed to prosecute the claimant for a federal crime. ... Hut this 
a protection must be confined to instances where the witness has 
reasonable cause to apprehend danger from a direct answer. ... To sustain 
the privilege, it need only be evident from the implications of the 
question. in the setting in which it is asked, that a responsive answer to 
the question or an explanation of why it cannot be answered might be 
dangerous because injurious disclosure [may] result.” 

(interna! citations omitted) 
131. However, Krishna Iyer, J. also cautioned against including in the 
prohibition even those answers which might be used as a step towards 
obtaining evidence against the accused. It was slated: (Nandini Satpailiv 
case* 5 , SCC p. 451, para 48) 

c "48. ... The policy behind the privilege, under our scheme, does not 

swing so wide as to sweep out of admissibility statements neither 
coniessional per se nor guilty in tendency but merely relevant facts 
which, viewed in any setting, docs not have a sinister import. To spread 
the net so wide is to make a mockery of the examination of the suspect, 
so necessitous in the search for truth. Overbreadlh undermines, and we 
d demur to such morbid exaggeration of a wholesome protection. ... In 
Kathi Knlu Oghad case**, this Court authoritatively observed, on the 
bounds between constitutional proscription anti testimonial permission - 
(AIR p. 1815, para 12) 

72. In order that a testimony by an accused person may be said 
to have been self-incriminatory, the compulsion of whicli comes 
within the prohibition of Uic constitutional provision, it must be of 
such a character that by itself it should have the tendency or 
incriminating the accused, ir not also of actually doing so. In other 
worths, it should be a statement which makes the case against the 
accused at least probable, considered by itself'.’ 

t Again the court indicated that Article 20(3) could be invoked only against 
statements which ‘had a material bearing on the criminality of the maker 
ol the statement’. ‘By itself docs not exclude the setting or other integral 
circumstances but means something in the fact disclosed a guilt element. 
Blood on clothes, gold ban? with notorious marks and presence on die 
scene or possession of the lethal weapon or corrupt currency have a tale 
9 to tell, beyond red fluid, precious metal, gazing al the stars or testing 
sharpness or value of the rupee. The setting of Ihe case is an implied 
component ofthc statement.” (emphasis in original) 

132. In the light of these observations, wc musl examine the 
permissibility ol extracting statements which may furnish a link in the chain 

h 

<15 NmtliniSot/mlhy v. l'.L Dani, (197S) 2 SCC 424 : I97S SCC. (Cri) 236 

‘is Stole of /tomboy v. Kuthi Kah < OgW.AtR 1961 SC ISOS : (1961) 2 Cri U S56; (1962) 3 SCR II) 
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of evidence and hence create a risk of exposure to criminal charges. The 
crucial question is whether such derivative use of information extracted in a 
custodial environment is compatible with Article 20(3). It is a settled a 
principle that statements made in custody are considered to be unreliable 
unless they have been subjected to cross-examination or judicial scrutiny. The 
scheme created by the Code of Criminal Procedure and the Evidence Act also 
mandates that confessions made before police officers are ordinarily not 
admissible as evidence and it is only the statements made in the presence of a 
Judicial Magistrate which can be given weightage. The doctrine of “excluding p 
the fruit of a poisonous tree” has been incorporated in Sections 24, 25 and 26 
of the Evidence Act, 1872 which read as follows: 

“24. Confession caused by inducement, threat or promise, when 
irrelevant m criminal proceeding. —A confession made by an accused 
person is irrelevant in a criminal proceeding, if the making of the confession 
appears to the court to have been caused by any inducement, threat or r 
promise, having reference to the charge against the accused person, 
proceeding Iroin a person in authority and sufficient, in the opinion of (he 
court, to give the accused person grounds, which would appear to him 
reasonable, lor supposing dial by making it he would gain any advantage or 
avoid any evil ol a temporal nature in rclerence to the proceedings a u ainsl 
him. ° 


25. Conjessitm to police officer not proved. —No confession made to a 
police ollicer. shall be proved as against a person accused of any offence. 

26. Confession by accused while in custody of police not to he proved 
against him.—No confession made by any person whilst he is in the custody 
of a police olliccr. unless it be made in the immediate presence of a 
Magistrate, shall be proved as against such person." 


133. We have already referred to the language of Section 161 Crl’C 
which protects the accused as well as suspects and witnesses who are 
examined during the course or investigation in a criminal case. It would also 
be useful to refer to Sections 162, 163 and 164 CrPC which lay down 
procedural safeguards in respect of statements made by persons during the 
course of investigation. However, Section 27 of the Evidence Act 
incorporates the “theory of confirmation by subsequent facts” i.e. statements 
made in custody are admissible to the extent that they can be proved by the 
subsequent discovery of facts. It is quite possible that the content of the 
custodial statements could directly lend to the subsequent discover)' or 
relevant lacts rather than their discovery through independent means. Hence 
such statements could also be described as those which "furnish a link in the 
chain of evidence” needed for a successful prosecution. This provision reads 
as follows: 


d 


e 


I 


9 


“27. How much of information received from accused may be proved. _ 

1 rovided that, when any fact is deposed to as discovered in consequence of 
mlorinatioii received from a person accused of any offence, in the custody of 
a police olficer, so much of such information, whether it amounts to a 
confession or not, as relates distinctly to tlic Tact thereby discovered may be h 
proved." 
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134. This provision permits the derivative use of custodial statements in 
the ordinary course d events. In Indian law. there is no automatic 

a presumption that the custodial statements have been extracted through 
compulsion. In short, there is no requirement of additional diligence akin to 
the administration ol' Miranda 17 warnings. However, in circumstances where 
it is shown that a person was indeed compelled to make statements while in 
custody, relying on such testimony as well as its derivative use will offend 
Article 20(3). 

135. I he relationship between Section 27 of the Evidence Act and Article 
20(3) of the Constitution was clarified in Katin Kaiu Oghad**. It was 
observed in the majority opinion by Jagannadhadas, J., at SCR pp. 33-34: 
(AIR pp, 1815-16, para 13) 

... The information given by an accused person to a police 
officer leading to the discovery of a fact which may or may not prove 
incriminatory has been made admissible in evidence by that section. If it 
is not incriminatory of the person giving the information, the question 
does not arise. It can arise only when it is of an incriminatory character 
so tar as the giver of the information is concerned. If (he 
scll-incriminalory information has been given by an accused person 
without any threat, that will be admissible in evidence and that will not 
be hit by die provisions of clause (3) or Article 20 of die Constitution for 
die reason that there has been no compulsion. It must, therefore, he held 
that the provisions of Section 27 of the Evidence Act are not within the 
prohibition afotesaid, unless compulsion /hasj beett used in obtaining 
the information. (emphasis supplied) 

This position was made amply clear at SCR pp. 35-36: (AIR p. 1SI6. 
para 15) 

*75. ... Hence, the mere fact that the accused person, when he made 
the statement in question was in police custody would not, by itself, be 
the loundation for an inference of law that the accused was compelled to 
make I he statement. Ol course, it is open to an accused person to show 
f that while he was in police custody at the relevant time, he was subjected 
to treatment which, in the circumstances of the case, would lend itself to 
the inleiencc that compulsion was in fact exercised. In other words, it 
will be a question of fact in each case to be determined by the court on 
weighing the facts and circumstances disclosed in the evidence before it." 

136. Hie minority opinion also agreed with the majority’s conclusion on 
g this point since Das Gupta, J., held at SCR p. 47: (Kathi Kaitt Ovhad case'* 

AIR p. 1820, para 36) 

"36. ... Section 27 provides that when any fact is deposed to as 
discovered in consequence of information received from a person 
accused of any offence, in the custody or a police officer, so much of the 
information, whether it amounts to a confession or not, as relates 
h 

47 Miranda v. Arizona. 16L Kri 2d 694 : 3S4 US 436 < 1965) 

48 Stale of lion,Imy v. Kathi Kaiu Ojiliad, AIR 196] SC 1808 : (1961) 2 Cri U 856: < 1902) 3 SCR 10 
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distinctly to the tact thereby discovered, may be proved. It cannot be 
disputed that by giving such information the accused furnishes evidence 
and therefore is a ‘witness’ during the investigation. Unless however he is a 
‘compelled’ to give the information he cannot be said to be ‘compelled’ 
lo be a witness; and so Article 20(3) is not infringed. Compulsion is not 
however inherent in the receipt of information from an accused person in 
the custody of a police officer. There may be cases where an accused in 
custody is compelled to give the information later on sought to be proved 
under Section 27. There will be other cases where the accused gives the p 
information without any compulsion. Where the accused is compelled lo 
give information it will be an infringement of Article 20(3); but there is 
no such infringement where he gives the information without any 
compulsion.” 

137. We musl also address another line of reasoning which was adopted 

in one of the impugned judgments. It was slated that the exclusionary rule in c 
evidence law is applicable to statements that are inculpatory in nature. Based 
on this premise, it was observed dial at the time of administering the 
impugned tests, it cannot be ascertained whether the resulting revelations or 
inferences will prove lo be inculpatory or exculpatory in due course. Taking 
this reasoning forward, it was held that the compulsory administration or the 
impugned tests should be permissible since the same does not necessarily d 
lead to die extraction of inculpatory evidence. We are unable to agree with 
this reasoning. 

138. The distinction between inculpatory and excutpalory evidence 
gathered during investigation is relevant for deciding what will be admissible 
as evidence during the trial stage. The exclusionary rule in evidence law 
mandates that if inculpatory evidence has been gathered through improper e 
methods (involving coercion, threat or inducement among others) then the 
same should be excluded from the trial, while there is no such prohibition on 
the consideration ot exculpatory evidence. However, this distinction between 
the treatment ol inculpatory and exculpatory evidence is made retrospectively 

at ihe trial stage and it cannot be extended back to the stage of investigation. 

II we were to permit the admission or involuntary statement on the ground f 
that at the lime of asking a question it is not known whether the answer will 
be inculpatory or exculpatory, the “right against self-incriminalion” will be 
rendered meaningless. The law confers on “any person” who is examined 
during an investigation, an effective choice between speaking and remaining 
silent. Ibis implies that it is for the person being examined to decide whether 
the answer to a particular question will eventually prove to be inculpatory or 9 
exculpatory. Furthermore, it is also likely that the information or materials 
collected at an earlier stage ol investigation can prove to be inculpatory in 
due course. 

139. However, it is conceivable that in some circumstances the testimony 
extracted through compulsion may not actually lead lo exposure to criminal 
charges or penalties. For example this is a possibility when the investigators h 
make an offer of immunity against the direct use, derivative use or 
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transactional use or (he testimony. Immunity against direct use entails that a 
witness will not be prosecuted on the basis of the statements made to the 
a investigators. A protection against derivative use implies that a person will 
not be prosecuted on the basis oi the iruils of such testimony. Immunity 
against transactional use will shield a witness from criminal charges in cases 
other than the one being investigated. It is of course entirely up to the 
investigating agencies to decide whether to offer immunity and in what form, 
liven though this is distinctly possible, it is difficult to conceive of such a 
b situation in the context of the present ease. A person who is given an offer of 
immunity against prosecution is lar more likely to voluntarily cooperate with 
the investigation efforts. This could be in the form of giving testimony or 
helping in the discovery of material evidence. If a person is freely willing to 
cooperate with the investigation efforts, it would be redundant to compel 
such a person to undergo the impugned tests. If reliance on such tests is 
C sought Tor refreshing a cooperating witness’ memory, the person will in all 
probability give his/her consent to undergo these tests. 

140. It could be argued that the compulsory administration of the 
impugned tests can prove to be useful in instances where the cooperating 
witness lias difficulty in remembering the relevant facts or is wilfully 
concealing crucial details. Such situations could very well arise when a 
person who is a co-accused is offered immunity from prosecution in return 
lor cooperating with the investigators. Even though the right against 
sell-incrimination is not directly applicable in such situations, the relevant 
legal inquiry is whether the compulsory adminislralion of the impugned tests 
meets the requisite standard of “substantive due process” for placing 
restraints on personal liberty. 

141. At this juncture, it must be reiterated that Indian law incorporates 
I he "rule against adverse inferences from silence” which is operative at the 
trial stage. As mentioned earlier, this position is embodied in a conjunctive 
reading o! Article 20(3) of the Constitution and Sections 161(2), 313(3) and 
pioviso ( b ) ol Section 315(1) CrPC. The gist of this position is that even 

/ though an accused is a competent witness in his/her own trial, he/shc cannot 
be compelled to answer questions that could expose him/her to incrimination 
and the trial Judge cannot draw adverse inferences from the refusal to do so. 
iiiis posilion is cemented by prohibiting any of the parlies from commenting 
on the failure of the accused to give evidence. This rule was lucidly explained 
in the English case of Woolnwigton v. Director of Public Prosecutions 62 . AC 
g alp. 481: 

“Ihe Tight to silence’ is a principle of common law and it means that 
notin.illy courts or tribunals of lacl should not be invited or encouraged 
to conclude, by parties or prosecutors, that a suspect or an accused is 
guilty merely because he has refused to respond to questions put to him 
by Ihe police or by the Court.” 
h 

62 1935 AC-162 : 1935 All HR Rep 1 (lit.) 
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142. ihe 1 SOih Report of the Imw Commission of India (May 2002) dual! 
with this very issue, ll considered arguments for diluting the “rule against 
adverse inferences Irom silence”. Apart from surveying several foreign g 
statutes and decisions, the Report look note of Ihe fact that Section 342(2) of 
Ihe erstwhile Code of Criminal Procedure, 1898 permitted the trial Judge to 
draw an inference from the silence of the accused. However, this position was 
changed with Ihe enactment of Ihe new Code of Criminal Procedure in 1973, 
(hereby prohibiling (he making of comments as well as the drawing of 
inferences from the fact of an accused’s silence. In light of this, the Report b 
concluded: 

“ 180. ... We have reviewed the law iu other countries as well as in India 
for the purpose of examining whether any amendments are necessary in the 
Code ol Criminal Procedure, 1973. On a review, we find that no changes in 
Ihe law relating to silence of the accused are necessary and if made, they will 
be ultra vires of Article 20(3) and Article 21 of the Constitution of India. We 
recommend accordingly.” C 

143. Some commentators have argued that Ihe “rule against adverse 
inferences Irom silence should he broadly construed in order to give 
protection against non-penal consequences. It is reasoned that the facl of a 
person’s refusal to answer questions should not be held against him/her in a 
wide variety of settings, including those outside the context of criminal trials. 

A hypothetical illustration of such a selling is a deportation hearing where an d 
illegal immigrant could be deported following a refusal to answer questions 
or furnish materials required by the authorities concerned. This question is 
relevant lor the present case because a person who refuses to untlergo the 
impugned tests during the investigative stage could face non-penal 
consequences which lie outside the protective scope of Article 20(3). l-'or 
example, a person who refuses to undergo these tests could face the risk of e 
custodial violence, increased police surveillance or harassment thereafter. 
F.ven a person who is compelled to undergo these tests could 1‘acc such 
adverse consequences on account of the contents of the lest results if they 
heighten the investigators’ suspicions. Each of these consequences, though 
condemnahle, lull short of the requisite standard of “exposure to criminal 
charges and penalties” that has been enumerated in Section 161(2) CrPC. / 
Even though Article 20(3) will not be applicable in such circumstances, 
reliance can he placed on Article 21 if such non-penal consequences amount 
to a violation ol' “personal liberty” as contemplated under the Constitution. 

144. In the past, this Court itas recognised the rights of prisoners 

(undertriais as well as convicts) as well as individuals in other custodial 
environments to receive fair, just and equitable” treatment. For instance in g 
Sunil Halm v. Delhi Adnm , 63 , it was decided (hat practices such as “solilary 
confinement’’ and the use of bar-fetiert in jails were violative of Article 21. 
Hence, in circumstances where persons who refuse to answer questions 
during (he investigative stage are exposed to adverse consequences of a 
non-penal nature, the inquiry should account for the expansive scope of 
Article 21 rather than the right contemplated by Article 20(3). h 

63 (iu7S)4 see m . 1979 see(Cn) is? 
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I-B. Whether the results derived from the impugned techniques amount 
to “testimonial compulsion” thereby attracting the bar of Article 20(3)? 
a 145, The next issue is whether the results gathered from the impugned 
tests amount u> "testimonial compulsion” thereby attracting the prohibition of 
Article 20(3). I-or this purpose, it is necessary to survey the precedents which 
deal with what constitutes “testimonial compulsion” and how testimonial acts 
are distinguished from the collection of physical evidence. Apart from the 
apparent distinction between evidence of a testimonial and physical nature, 
b some forms of testimonial acts lie outside the scope of Article 20(3). I ; or 
instance, even though acts such as compulsorily obtaining specimen 
signatures and handwriting samples are testimonial in nature, they are not 
incriminating by themselves il (hey are used for the purpose of identification 
or corroboration with facts or materials that the investigators arc already 
acquainted with. The relevant consideration for extending the protection of 
c Article 20(3) is whether the materials arc likely to lead to incrimination by 
themselves or “furnish a link in the chain of evidence” which could lead to 
the same result. Hence, reliance on the contents of compelled testimony 
comes within the prohibition ol Article 20(3) but its use for the purpose of 
identification or corroboration with facts already known to the investigators 
is not barred. 

d 140. It is quite evident that the narcoanalysis technique involves a 
testimonial act. A subject is encouraged to speak in a drug-induced stale, and 
(here is no reason why such an act should be treated any differently from 
verbal answers during an ordinary interrogation. In one of the impugned 
judgments, the compulsory administration of the nareoanalysis technique was 
deiended on the ground that at the time of conducting the test, it is not known 
e whether I he results will eventually prove to be inculpatory or exculpatory. We 
have already rejected this reasoning. We see no other obstruction to the 
proposition dial the compulsory administration of the nareoanalysis 
technique amounts to “testimonial compulsion” and thereby triggers the 
protection of Article 20(3). 

f However, an unresolved question is whether the resulls obtained 

through polygraph examination and the BFiAP lest arc of a testimonial 
nature. In both these tests, inferences are drawn from the physiological 
responses of the subject and no direct reliance is placed on verbal responses. 
In some lonns ol polygraph examination, the subject may be required to 
offer verbal answers such as “Yes” or “No”, but the resulls arc based on the 
measurement ol changes in several physiological characteristics rather Ilian 
y these verbal responses. In the BEAP test, the subject is not required to give 
any verbal responses at all and inferences arc drawn from the measurement 
ol electrical activity in the brain. In the impugned judgments, il has been held 
that the results obtained from both the polygraph examination and the BHAP 
test do not amount to ‘'testimony” thereby lying outside the protective scope 
h ° r Article 20(3). The same assertion has been reiterated before us by the 
counsel lor (he respondents. In order to evaluate this position, we must 
examine the contours of the expression “testimonial compulsion”. 


52 ^ 
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148. The question of what constitutes “testimonial compulsion” for the 
purpose oi Article 20{3) was addressed in M.!\ Sharma case 55 . In that case, 
the Court considered whether the issuance of search warrants in the course of 
an investigation into the affairs of a company (following allegations of 
misappropriation and embezzlement) amounted to an infringement of Article 
20(3). The search warrants issued under Section 96 of the erstwhile Code of 
Criminal Procedure, 1898 authorised the investigating agencies to search the 
premises and seize the documents maintained by the said company. The 
relevant observations were made by Jagannadhadas, J., at SCR pp. 1087-88: 
(AIR p. 304, para 10) 

“10. ... The phrase used in Article 20(3) is 'to be a witness’. A 
person can ‘be a witness’ not merely by giving oral evidence but also by 
producing documents or making intelligible gestures as in the case of a 
dumb witness (see Section 119 of the Evidence Act) or the like. ‘To he a 
witness’ is nothing more than ‘to furnish evidence’, and such evidence 
can be furnished through the lips or by production of a thing or of a 
document or in other modes. 


... Indeed, every positive volitional act which furnishes evidence is 
testimony, and testimonial compulsion connotes coercion which procures 
the positive volitional evidentiary acts of the person, as opposed lo the 
negative altitude of silence or submission on his part." 

149. These observations suggest that the phrase “lo be a witness” is not 
confined lo oral testimony for the purpose of invoking Article 20(3) and that 
it includes certain non-verbal forms of conduct such as the production of 
documents and the making of intelligible gestures. However, in Kallti Kalu 
Oghad K there was a disagreement between the majority and minority 
opinions on whether the expression "to he a witness” was the same as “to 
furnish evidence”. In that case, this Court had examined whether certain 
statutory provisions, namely. Section 73 of the evidence Act, Sections 5 and 
6 of the Identification of Prisoners Act, 1920 and Section 27 of the evidence 
Act were compatible with Article 20(3). Section 73 or the Evidence Act 
empowered courts lo obtain specimen handwriting or signatures and finger 
impressions of an accused person for purposes of comparison. Sections 5 and 
6 of the Identification of Prisoners Act empowered a Magistrate to obtain the 
photograph or measurements of an accused person. In respect of Section 27 
of the Evidence Act. there was an agreement between the majority and the 
minority opinions that the use of compulsion to extract custodial statements 
amounts lo an exception to the “theory of confirmation by subsequent facts". 
We have already referred to the relevant observations in an earlier part of this 
opinion. 


150. Hoth the majority and minority opinions ruled (hat the other 
statutory provisions mentioned above were compatible with Article 20(3), hut 
adopted different approaches to arrive at this conclusion. In the majority 


55 Ml! Sharinti v. Satish Chandra, AIR 1951 SC 300: 1954 Cri 1J 855 ; 1954 SCR 1077 

•18 State of Iftmihay v. flathi fCalti O&had, AIR 1%1 SC 1808 : (1961) 2 Cri LJ 856: (1962) 3 SCR 10 
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opinion il was held that the ambit of the expression “to be a witness” was 
narrower than that of “furnishing evidence”. B.l 5 . Sinha, C.J. observed. SCR 
a at pp. 29-32: {Kathi Kalu Ogliadcase '*, AIR pp. 1814-15, paras 10-12) 

“JO. ‘To be a witness’ may be equivalent to 'furnishing evidence’ in 
the sense of making oral or written statements, but not in the larger sense 
ol the expression so as to include giving of thumb impression or 
impression oj palm or fool or fingers or specimen writing or exposing a 
part ol the body by an accused person for purpose of identification. 
b ‘Furnishing evidence' in the latter sense could not have been within the 

contemplation of the Constitution-makers for the simple reason (hut-_ 

though they may have intended to protect an accused person from the 
hazards of self-incrimination, in the light of the English Law on the 
subject—they could not have intended to pul obstacles in the way of 
efficient and effective investigation into crime and of bringing criminals 
c to justice. The taking of impressions of parts of the body of an accused 
person very often becomes necessary to help the investigation of a crime. 
It is as much necessary to protect an accused person against being 
compelled to incriminate himself, as to arm the agents of law and the law 
courts with legitimate powers to bring offenders to justice. Furthermore il 
must be assumed that the Constitution-makers were aware of the existing 
d law, for example. Section 73 of the Evidence Act or Sections 5 and 6 of 
the Identification of Prisoners Act (33 of 1920). ... 

JJ. ... The giving of finger impression or of specimen signature or of 
handwriting, strictly speaking, is not ‘to be a witness’. * To be. a witness' 
means imparting knowledge in respect of relevant facts, by means of oral 
statements or statements in writing by a person who has personal 
e knowledge oj the facts to be communicated to a court or to a person 
bolding an enquiry or investigation. A person is said ‘to be a witness’ to a 
certain state ol I acts which has to be determined by a court or authority 
authorised to come to a decision, by testifying to what he has seen, or 
something he has heard which is capable of being heard and is not hit by 
the rule excluding hearsay, or giving his opinion, as an expert, in respect 
( ol matters in controversy. Evidence has been classified by text writers 
into three categories, namely, (/) oral testimony; (2) evidence furnished 
by documents; and (.?) materia] evidence. We have already indicated that 
we are in agreement with the Full Court decision in M.P. Shanna case 55 , 
that the prohibition in clause (3) of Article 20 covers not only oral 
testimony given by a person accused of an offence but also his written 
9 statements which may have a bearing on the controversy with reference 
to the charge against him. ... Self-incrimination must mean conveying 
information based upon the personal knowledge of the person giving the 
inlormation and cannot include merely the mechanical process of 
producing documents in court which may throw a light on any of the 
points in controversy, hut which do not contain any statement of the 
h 

48 Stale of llauibtiy v. Kathi Kalu Oyhad. AfR 1961 SC 1808 : (1961) 2 Cri U 856 : (1962) 3 SCR 10 
55 M.P. siiiirmu v. Smith Chundra , AIR 1954 SC 300: 1954 Cri LJ S65 : 1954 SCR 1077 
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accused based on his personal knowledge. For example, the accused 
person may be in possession of a document which is in his writing or 
which contains his signature or his thumb impression. The production of a 
such a document, with a view to comparison ol the writing or the 
signature or the impression, is not the statement ol' an accused person, 
which can be said to be of the nature of a personal testimony. When an 
accused person is called upon by the court or any other authority holding 
an investigation to give his finger impression or signature or a specimen 
ol his handwriting, he is not giving any testimony of the nature of a ^ 
‘personal testimony’. The giving of a ‘personal testimony’ must depend 
upon his volition. lie can make any kind of statement or may refuse lo 
make any statement. But his finger impressions or his handwriting, in 
spite ol ellorls at concealing the true nature of it by dissimulation cannot 
change their intrinsic character, ihus, the giving of finger impressions or 
of specimen writing or of signatures by an accused person, though it may 
amount to furnishing evidence in the larger sense, is not included within ° 
the expression ’to be a witness’. 

12. In order that a testimony by an accused person may be said to 
have been self-incriminatory, the compulsion of which comes within the 
prohibition of the constitutional provision, it must be of such a character 
that by itself it should have the tendency of incriminating the accused, if ^ 
not also ol actually doing so. In oilier words, it should be a statement 
which makes the case against the accused person at least probable, 
considered by itself. A specimen handwriting or signature or finger 
impressions by themselves are no testimony at all, being wholly 
innocuous because they arc unchangeable except in rare cases where the 
ridges of the fingers or the style of writing have been tampered with. e 
1'hey are only materials Tor comparison in order to lend assurance to the 
court that its inference based on other pieces of evidence is reliable. They 
are neither oral nor documentary evidence but belong lo the third 
category ol material evidence which is outside the limit of 'testimony'.” 

(emphasis supplied) 

151. Hence, 11 1’. Sinha, C.J. construed the expression “to be a witness” ! 
as one that was limited to oral or documentary evidence, while further 
confining the same to statements that could lead to incrimination by 
themselves, as opposed lo those used for the purpose of identification or 
comparison with facts already known to the investigators. The minority 
opinion authored hy Das Gupta, J. (three Judges) look a different approach, 
which is evident from (he following extracts, ibid, at SCR pp. 40-43: {Kciihi 9 
Kalu Oghad mir 18 , AIR pp. 1818-19. paras 23.23 & 28-29) 

23. 1 hat brings us to the suggestion that the expression ’to be a 
witness’ must be limited to a statement whether oral or in writing by an 
accused person imparting knowledge of relevant facts; but that mere 
production ol some material evidence, whether documentary or 

-IS Suite of Bamkiy v. Kurhi Kalu Oghad. MR I%1 SC ISOS: ((961) 2 Cri IJ S.56: (1962) 3 SCR 10 
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otherwise would not come within the ambit of this expression. This 
suggestion has found favour with the majority of the Bench; we think 
a however that this is an unduly narrow interpretation. We have to remind 
ourselves that while on the one hand we should bear in mind that the 
Constitution-makers could not have intended to stillo legitimate modes of 
investigation wc have to remember further that quite clearly they thought 
that certain things should not be allowed to be done, during the 
investigation, or trial, however helpful they might seem to he to the 
t> unlolding ol truth and an unnecessary apprehension of disaster to the 
pol ice system and the administration of justice, should not deter us from 
giving the words their proper meaning. It appears to us that to limit the 
meaning of the words *lo be a witness’ in Article 20(3) in the manner 
suSS^tcd would result in allowing compulsion to be used in procuring 
till production from the accused of a large number of documents, which 
are o! evidentiary value, sometimes even more so than any oral statement 
of a witness might be.... 

* ¥ * 

25. There can be no doubt that to the ordinary user of English words, 
the word ‘witness’ is always associated with evidence, so that to say that 
d ( ° he a witness is to furnish evidence is really to keep to the natural 
meaning of the words. 

* ¥ :!: 

28. It is clear Irom the scheme ol the various provisions, dealing with 
the matter that the governing idea is that to he evidence, llie oral 
statement or a statement contained in a document, shall have a tendency 
to prove a fact—whether it be a fact in issue or a relevant fact—which is 
sought to be proved. Though this definition or evidence is in respect of 
proceedings in court it will be proper, once wc have come to the 
conclusion, that the protection of Article 20(3) is available even at the 
stage of Investigation, to hold that at that stage also the purpose of having 

f a witness is to obtain evidence and the purpose of evidence is to prove a 
fact. ' 

29. lhc illustrations we have given above show clearly that it is not 
only by imparting ol his knowledge that an accused person assists the 
proving ol a fact; he cun do so even by other means, such as the 
production ol documents which though not containing his own 

9 knowledge would have a tendency to make probable the existence of a 
fact in issue or a relevant fact.” 

152. Even though Das Gupta, ]. saw no difference between the scope of 
the expressions "to be a witness” and "to furnish evidence”, the learned 
Judge agreed with the majority’s conclusion that for (he purpose of invoking 
Article 20(3) lhc evidence must be incriminating by itself. 'litis entailed thal 
ft evidence could be relied upon if it is used only for the purpose of 
identification or comparison with information and materials that are already 
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in (he possession oi lhc investigators. The following observations were made 
at SCRpp. 45-46: {Kuthi Kalu Oghad case**, AIR p. 1820, paras 33-35) 

"33. ... Hut the evidence or specimen handwriting or the impressions a 
of the accused person’s fingers, palm or foot, will incriminate him, only 
if on comparison of these with certain other handwritings or certain other 
impressions, identity between the two sets is established. By themselves, 
these impressions or the handwritings do not incriminate the accused 
person, or even lend to do so, That is why it must be held that by giving 
these impressions or specimen handwriting, the accused person does not h 
furnish evidence against himself. ... 

34. This view, it may be pointed out, does not in any way militate 
against the policy underlying the rule against Testimonial compulsion’ 
we have already discussed above. There is little risk, if at all, in (he 
investigator or the prosecutor being induced to lethargy or inaction 
because he can get such handwriting or impressions from an accused - 
person. Eor, by themselves they are of little or of no assistance to bring 
home the guilt of an accused. Nor is there any chance of the accused to 
mislead lhc investigator into wrong channels by furnishing false 
evidence, for, il is beyond his power to alter the ridges or other 
characteristics of his hand, palm or linger or to alter the characteristics of 
his handwriting. 

35. We agree therefore with the conclusion reached by the majority ^ 
of the Bench that there is no infringement of Article 20(3) of the 
Constilution by compelling an accused person to give his specimen 
handwriting or signature; or impressions or his fingers, palm or fool to 
the investigating officer or under orders of a court for the purpose of 
comparison under the provisions of Section 73 or the Evidence Act, 
1S72; though we have not been able to agree with the view or our learned e 
brethren that to be a witness’ in Article 20(3) should be equated with the 
imparling of personal knowledge or that an accused does not become a 
witness when he produces some document not in his own handwriting 
even [hough it may tend to prove facts in issue or relevant facts against 
him.” 

153. Since the majority decision in Kaihi Kalu Oghad is is the controlling ^ 
precedent, it will be useful to restate the two main premises for 
understanding the scope of “testimonial compulsion”. The first is that 
ordinarily it is the oral or written statements which convey the personal 
knowledge of a person in respect of relevant facts that amount to "personal 
testimony" thereby coming within the prohibition contemplated by Article 
20(3), In most cases, such personal testimony” can be readily distinguished Q 
from material evidence such ns bodily substances and other physical objects. 

Hie second premise is that in some cases, oral or written statements can be 
relied upon bul only lor the purpose ol identification or comparison with 
facts and materials that arc already in Ihe possession of the investigators. The 
bar or Article 20(3) can be invoked when the statements are likely to lead to 

h 

48 State ofttombay v. Kuthi Kohi Oghad, AIR 1%| SC 180K : (196J)2 Cri 1J 856: (1962) 3 SCR 10 
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incrimination by themselves or furnish a link in the chain of evidence” 
needed to do so. We must emphasise that a situation where a testimonial 
a response is used for comparison with facts already known to the investigators 
is inherently different from a siluaiion where a testimonial response helps (he 
investigators to subsequently discover fresh facts or materials thal could he 
relevant to the ongoing investigation, 

154. I he recognition ol the distinction between testimonial acts and 
physical evidence for the purpose of invoking Article 20(3) of the 
b Constitution finds a close parallel in some foreign decisions. In Schmerber v. 
California™, the US Supreme Court had to determine whether an involuntary 
blood test of a defendant had violated the Firth Amendment. The defendant 
was undergoing treatment at a hospital lollowing an automobile accident. A 
blood sample was taken against his will at the direction of a police officer. 
Analysis ol the same revealed that Schmerber had been intoxicated and these 
C results were admitted into evidence, thereby leading to his conviction for 
drunk driving. An objection was raised on the basis or the Fifth Amendment 
and the majority opinion (Brennan, J.) relied on a distinction between 
evidence ol a ‘'testimonial” or “communicative” nature as opposed to 
evidence ol a physical” or "real nature”, concluding that the privilege 
against self-incrimination applied to Hie former but not to the latter. In 
d arrivin S al ,his decision, reference was made to several precedents with a 
prominent one being Holt v. United State#*. In that case, a defendant was 
forced to try on an article of clothing during (he course of investigation. It 
had been ruled that the privilege against self-incrimination prohibited the use 
ol compulsion to “extort communications" from the defendant, but not the 
use ol the defendant’s body as evidence. 

e 155. In addition to citing John Wigmore’s position thal “the privilege is 
limited to testimonial disclosures" the Court in Schmerber™ also took note of 
other examples where it had been held that the privilege did not apply to 
physical evidence, which included “compulsion to submit to fingerprinting, 
photographing, or measurements, to write or speak for identification, to 
appear in court, lo stand, to assume a stance, to walk, or to make a particular 
l gesture”. However, it was cautioned that the privilege applied to testimonial 
communications, irrespective of what form they might take. Hence it was 
recognised that the privilege not only extended to verbal communications, 
but also lo written words as well as gestures intended to communicate (for 
example pointing or nodding]. This line of thinking becomes clear because 
the majority opinion indicated that the distinction between testimonial and 
physical acts may not be readily applicable in the case of lie detector tests. 
9 Brennan, J. had noted, US at p. 764; (Schmerber case™, L Ed p. 916) 

“Although we agree that this distinction is a helpful framework for 
analysis, we are not lo be understood lo agree with past applications in 
all instances. There will be many cases in which such a distinction is not 
readily drawn. Some tests seemingly directed to obtain ‘physical 

h 

M 16 L ltd 24 908 : 384 US 757 (1965) 

65 5-1 J. 101 1021 : 218 US 245 (J910) 
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evidence’, for example, lie detector tests measuring changes in body 
function during interrogation, may actually be dirceled to eliciting 
responses which are essentially testimonial. To compel a person to 
submit to testing in which an effort will he made to determine his guilt or 
innocence on the basis of physiological responses, whether willed or not, 
is to evoke the spirit and history of the l ; ifth Amendment. Such situations’ 
call to mind the principle that the protection of the privilege ‘is as broad 
as the mischief against which it seeks to guard’.” 

356. In a recently published paper, Michael S. Pardo (2008) has made the 
following observation in respect of this judgment [cited from Michael S. 
Pardo, “Sell-Incrimination and the lipislemology of Testimony" 66 , Cardoza 
Law Review at pp. 1027-28]: 

the Court notes that even the physical-testimonial distinction may 
break down when physical evidence is meant to compel ‘responses which 
arc essentially testimonial’ such as a lie detector test measuring 
physiological responses during interrogation.’’ 

357. Following Schmerber 6,1 decision, the distinction between physical 
and testimonial evidence has been applied in several cases. However, some 
complexities have also arisen in the application of the testimonial-physical 
distinction to various iacl situations. While wc do not need to discuss these 
cases to decide the question before us, we must lake note of the fact that the 
application of the testimonial-physical distinction can be highly ambiguous 
in relation to non-verbal forms of conduct which nevertheless convey 
relevant information. 

35S. Among other jurisdictions, the European Court of Human Rights 
(IEC(IIR) lias also taken note ol the distinction between testimonial and 
physical acts Ibr the purpose of invoking the privilege against 
self-incrimination. In Saunders v. United Kingdom 67 , it was explained: 

... Hie right not to incriminate oneself, in particular, presupposes 
that the prosecution in a criminal case seek to prove their case against the 
accusal without resort to evidence obtained through methods of coercion 
or oppression in defiance of the will of the accused. In this sense the right 
is closely linked to the presumption of innocence ... The right not to 
incriminate oneself is primarily concerned, however, with respecting the 
will of an accused person to remain silent. As commonly understood in 
the legal systems of the Contracting Parties to the Convention and 
elsewhere, it does not extend to the use in criminal proceedings of 
material which may be obtained from the accused through the use of 
compulsory powers but which has an existence independent of the will of 
Lhe suspect such as, inter alia, documents acquired pursuant to a warrant, 
breath, blood and urine samples and bodily tissue for the nurnose of 
DNA testing." 

66 30 Canlozol.;iw Review 1023-46 (December 2008) 

64 Schmerber v. California. 16 L Ed 2d 90S : 384 US 757 (1965) 

67 (1996) 23 EIIRR 313 
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Involution of the law on “medical examination” 

159. With respect to the testimonial-physical distinction, an important 
a .statutory development in our legal system was the introduction of provisions 

lor medical examination with the overhauling of the Code of Criminal 
1roccdure in 1973. Sections 53 and 54 CrPC contemplate the medical 
examination ol a person who has been arrested either at the instance of the 
investigating officer or even the arrested person himself The same can also 
be done at the direction of the jurisdictional court. 

160. However, there were no provisions for authorising such a medical 
examination in the erstwhile Code of Criminal Procedure, 1898. The absence 
ol a statutory basis for the same had led courts to hold that a medical 
examination could not be conducted without the prior consent of the person 
who was to be subjected to the same. For example in Bhondnr v Emperor 68 
ford Williams, J. held at AIR p. 602; 

If il were permitted forcibly to take hold of a prisoner and 
examine his body medically for the purpose of qualifying some medical 
witness to give medical evidence in the case against the accused there is 
no knowing where such procedure would stop.... Any such examination 
without the consent of the accused would amount to an assault and I am 
quite satisfied that the police are not entitled without statutory authority 
to commit assaults upon prisoners for the purpose of procuring evidence 
against them. If the legislature desires that evidence of this kind should 
be given, il will be quite simple to add a short section to the Code of 
Criminal Procedure expressly giving power to order such a medical 
examination.” 

161. S.K. Chose, J. concurred, at AIR p. 604; {Bhoruiar case 6 *) 

"... Nevertheless the examination or an arrested person in hospital by 

a doctor, not lor the benefit ol the prisoner’s health, but simply by way of 
a second search, is not provided lor by the Code, and in such a case the 
doctor may not examine the prisoner without his consent. It would he a 
rule ol caution to have such consent noted in the medical report, so that 
( the doctor would be in a position to testify to such consent if called upon 
to do so.” 

A similar conclusion was arrived at by Tarkunde, J. in Deomam Shamji Patel 
v. State of Maharashtra™, who held that a person suspected or accused of 
having committed an offence cannot be forcibly subjected to a medical 
examination. Il was also held that if police officers use force for this purpose, 
g then a person can lawfully exercise the right of private defence to olTcr 
resistance. 

162. It was the 37lh and 41st Reports ol the Law Commission of India 
which recommended the insertion of a provision in the Code of Criminal 
1 roccdure to enable medical examination without the consent of an accused. 

h 

68 AIR 1931 Cal 601 

69 AIR 1959 horn 2R4 
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1 he.se recommendations proved to be the precursor Tor the inclusion of 
Sections 53 and 54 in the Code of Criminal Procedure, 1973. It was observed 
in the ,?7//i Report (December 1967) at pp. 205-06: a 

il w ‘ ]| suffice to refer to the decision of the Supreme Court in Kalhi 
Kah{ , which has the effect of confining the privilege under Article 20(3) to 
testimony-—written or oral. The Supreme (’curl’s judgment in Kalhi Kalu m 
should be taken as overruling the view taken in some earlier decisions, 
'I'^ahdating provisions similar to Section 5, Identification of Prisoners Act’ 

fhe position in USA has been summarized (fitnerson G. Spies, Due ^ 
Process and the American Criminal Trial 70 ). 

'Less certain is the protection accorded to the defendant with 
regard lo non-testimonial physical evidence other than personal 
papers. Can the accused be forced lo supply a sample of his blood or 
urine il the resultant tests are likely to further the prosecution’s case? 

Can lie be forced to give his fingerprints to wear a disguise or certain C 
clothing, lo supply a pair of shoes which might match footprints at 
the scene of the crime, to stand in a line up, to submit to a hair cut or 
lo having his hair dyed, or lo have his stomach pumped or a 
fluoroscopic examination of the contents or his intestines? The 
literature on (his aspect of self-incrimination is voluminous.’ 
flic short and reasonably accurate answer to the question posed is that ^ 
almost all such physical acts can be required. Influenced by the historical 
development or the doctrine, its purpose, and the need lo balance (lie 
conflicting interests of the individual and society, the courts have generally 
restricted the protection of the l-ilth Amendment to situations where the 
defendant would he required to convoy ideas, or where the physical acts 
would oll'cnd the decencies of civilised conduct." e 

(some internal citations omitted) 

163. laking note of Kalhi Kalu Ogliad K and the distinction drawn 
between testimonial and physical acts in the American cases, the Law 
Commission observed that a provision for examination of the body would 
reveal valuable evidence. This view was taken forward in the 41 si Report 
which recommended the inclusion of a specific provision lo enable medical / 
examination during the course of investigation, irrespective of the subject’s 
conscnl. I-Sec The 41st Report oj the Law Commission of India Vol I 
(September 1969). Para 5.1 at p. 37.] 

164. We were also alerted to some High Court decisions which have 
relied on Kalhi Kalu Oghad 18 to approve the taking of physical evidence 
such as blood and hair samples in the course of investigation. Following the g 
overhaul of the (.ode ol Criminal Procedure in 1973. the position became 
amply clear. In recent years, the judicial power to order a medical 
examination, albeit in a different context, has been discussed by this Court in 
Shanla v. Dhannpaf 11 . In that case, the contention related to (he validity of a 

‘18 Slate afJlainhiiy v. Kalhi Kalu Oshmt, AIR 1961 SC 1808 : (1961) 2 Cri 1J 856: (1962) 3 SCR 10 

70 38 All sire l bn I „nw Journal 223. 23] (196-1) " 

71 (2003)-I SCC-193 
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civil court s direction for conducting a medical examination to ascertain (he 
mental state ol' a party in a divorce proceeding. Needless to say, the mental 
a state of a party was a relevant issue before (he trial court, since insanity is a 
statutory ground lor obtaining divorce under the Hindu Marriage Act, 1955. 
S.B. Sinha, J. held that Article 20(3) was anyway not applicable in a civil 
proceeding and that the civil court could direct the medical examination in 
exercise of its inherent powers under Section 151 of the Code of Civil 
Procedure, since there was no ordinary statutory basis for the same It was 
b observed; (Slianla case 71 , SCC pp. 508-09, paras 32-37) 

“52. Yet again the primary duty of a court is to see that truth is 
arrived at. A party to a civil litigation, it is axiomatic, is not entitled to 
constitutional protections under Article 20 of the Constitution of India. 

I hus, the civil court although may not have any specific provisions in the 
(.otic ol Civil Procedure and the Evidence Act, has an inhcrenl power in 
c terms ol Section 151 of the ('ode of Civil Procedure to pass all orders for 
doing complete justice to tire parties to the suit. 

33. Discretionary power under Section 151 of (he Code of Civil 
Procedure, it is trite, can be exercised also on an application filed by the 
party. 

3<l. In certain cases medical examination by the experts in the field 
d may not only be found to be leading to the truth of the matter but may 
also lead to removal of misunderstanding between the parlies. It may 
bring the parlies to terms. 

35. Having regard to development in medicinal technology, it is 
possible to lint! out dial what was presumed to be a mental disorder of a 
spouse is not really so. 

e 36. In matrimonial disputes, the court has also a conciliatory role to 

play- even for the said purpose it may require expert advice. 

-i7, Under Section 75(c) of the ('ode ol Civil Procedure and Order 26 
Rule 10-A the civil court has the requisite power to issue a direction to 
hold a scientific, technical or expert investigation.” 

I he decision had also cited some foreign precedents dealing with the 
I authority of investigators and courts to require the collection of DNA samples 
lor the purpose ol comparison. In that case the discussion centered on the 
right to privacy . So lar, the authority ol investigators and courts to compel 
the production of DNA samples has been approved by (lie Orissa I ligh Court 
in Thogorani v. Stale of Orissa' 12 . 

165. At this juncture, it should be noted (hat the Explanation to Sections 
9 53. 53-A and 54 of the Code of Criminal Procedure, 1973 was amended in 
2(X)5 to clarify Hie scope of medical examination, especially with regard to 
the extraction ol bodily substances. The amended provision reads: 

“53. Examination of accused by medical practitioner at the request of 
police officer— (1) When a person is arrested on a charge of committing an 

h 

71 ShurJu V. Dhumipnl, (2003) 4 SCO -193 

72 2{XM Cri 1J .)(X)3 (On) 


("online^ 

True Print" 


SCC OnLine Web Edition. Copyright © 2015 

Page 88 Friday. July 17. 2015 

Printed For Shyam Divan 

SCC OnLine Web Edition: http://www.scconline.com 

TruePrinl™ source: Supreme Court Cases 


SUPREME COURT CASES (2010) 7 SCC 

oflence ol such a nature and alleged to have been committed under such 
circumstances that there arc reasonable grounds for believing dial an 
examination of his person will afford evidence as to the commission of an 
oflence, it shall be lawful for a registered medical practitioner, acting al the ^ 
request of a police officer not below the rank of sub-inspector, and for any 
person acting in good faith in his aid and under his direction, to make such 
an examination of the person arrested as is reasonably necessary in order to 
ascertain [he facts which may afford such evidence, and to use such force as 
is reasonably necessary for that purpose. 

(2) Whenever the person of a female is to be examined under this b 
section, the examination shall be made only by, or under the supervision of, 
a IcinaJe registered medical practitioner. 

Explanation .—In this section and in Sections 53-A and 54,_ 

(«) 'examination ’ shall include the examination of blood, blood 
stains, semen, swabs in case of sexual offences, sputum and sweat, hair 
samples and finger nail clippings by the use of modern and scientific C 
techniques including DNA profiling and such other tests which the 
registered medical practitioner thinks necessary in a particular case; 

(b) ‘registered medical practitioner’ means a medical practitioner 
who possesses any medical qualification as defined in clause (/i) of 
Section 2 of the Indian Medical Council Act, 1956 (102 of 1956) and 
whose name has been entered in a Stale Medical Register.” d 

(emphasis supplied) 

166. Ihc respondents have urged that the impugned techniques should be 
read into the relevant provisions i.c. Sections 53 and 54 CrPC. As described 
earlier, a medical examination ol an arrested person cun be directed during 
the course ol an investigation either at the instance of the investigating officer 

or ihc arrested person, it has also been clarified that it is within the powers of e 
a court to direct such a medical examination on its own. Such an examination 
can also be directed in respect of a person who has been released from 
custody on bail as well as a person who has been granted anticipatory bail, 
furthermore. Section 53 contemplates the use of “force as is reasonably 
necessary for conducting a medical examination. This means that once a 
court has directed the medical examination of a particular person, it is within f 
the powers o! the investigators and the examiners to resort to a reasonable 
degree ol physical force for conducting the same. 

167. The contentious provision is the Explanation to Section 53 CrPC 
(amended in 2005) which has been reproduced above. It has been contended 
that the phrase “modern and scientific techniques including DNA profiling 
and such other tests" should be liberally construed to include the impugned 9 
techniques. It was argued that even though the narcoanalysis technique, 
polygraph examination and the HhAP test have not been expressly 
enumerated, (hey could be read in by examining (he legislative intent. 
Emphasis was placed on the phrase "and such other tests” to argue that 
Parliament had chosen an approach where the list of “modern and scientific 
techniques” contemplated was illustrative and not exhaustive. It was also h 
argued that in any case, statutory provisions can be liberally construed in 
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light ol' scientific advancements. With the development of newer 
technologies, their use can be governed by older statutes which had been 
a framed to regulate the older technologies used for similar purposes. 

168. On the other hand, the counsel for the appellants have contended 
that Parliament was well aware of the impugned techniques al the time of the 
2005 Amendment and consciously chose not to include them in the amended 
Explanation to Section 53 CrPC. It was reasoned that this choice recognised 
the distinction between testimonial acts and physical evidence. White bodily 

ft substances such as blood, semen, sputum, sweat, hair and fingernail clippings 
can be readily characterised as physical evidence, the same cannot be said for 
the techniques in question. This argument was supported by invoking the rule 
of '‘ejusdem generis” which is used in the interpretation of statutes. This rule 
entails that lhe meaning of general words which follow specific words in a 
statutory provision should be construed in light of the commonality between 
c those specific words. In the present case, the substances enumerated are alt 
examples of physical evidence. Hence the words “and such other tests" 
which appear in the Explanation to Section 53 CrPC should be construed to 
include the examination of physical evidence but not that of testimonial acts. 

169. We are inclined towards the view that the results of the impugned 
tests should be treated as testimonial acts for the purpose of invoking the 

ft right against sell-incrimination. Therefore, it would be prudent to state that 
the phrase “and such other tests” Iwhicli appears in the Explanation to 
Section 53 CrPC] should be read so as to coniine its meaning to include only 
those tests which involve the examination of physical evidence. In pursuance 
of this line of reasoning, we agree with the appellant's contention about the 
applicability of the rule of “ejusdem generis”. U should also be noted that the 
e Explanation to Section 53 CrPC does not enumerate certain other forms or 
medical examination that involve testimonial acts, such as psychiatric 
examination among others. This demonstrates that the amendment to this 
provision was informed by a rational distinction between the examination of 
physical substances and testimonial acts. 

170. However, the submissions touching on the legislative intent require 
f some reflection. While it is most likely that Parliament was well aware of the 

impugned techniques at the lime of the 2005 Amendment to CrPC and 
deliberately chose not to enumerate them, we cannot arrive al a conclusive 
finding on this issue. While it is open to courts to examine the legislative 
history ol a statutory provision, it is not proper for us to try and conclusively 
ascertain the legislative intent. Such an inquiry is impractical since we do not 
have access to all the materials which would have been considered by 
Parliament. In such a scenario, we must address the respondent’s arguments 
about the interpretation of statutes with regard to scientific advancements. To 
address this aspect, we can refer to some extracts from a leading commentary 
on the interpretation of statutes [see Justice G.P. Singh, Principles of 
Statutory interpretation , (10th Hdn. 2006) at pp. 239-47], The learned author 
has noted, at pp. 240-41: 


h 
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“Reference to the circumstances existing at the lime of the passing of 
the statute does not, therefore, mean that the language used, at any rale, 
in a modern statute, should be held to he inapplicable to social, political a 
and economic developments or to scientific inventions not known at the 
time ol the passing of the statute. ... The question again is as to what was 
the intention of the law-makers: did they intend as originalisls may argue, 
that the words ol the statute be given the meaning they would have 
received immediately after the statute's enactment or did they intend as 
dynamisls may contend that it would be proper for the court to adopt the b 
current meaning of the words? The courts have now generally leaned in 
favour of dynamic construction. ... Hut the doctrine has also its 
limitations. For example it does not mean that the language of an old 
statute can lie construed to embrace something conceptually different. 

The guidance on the question as to when an old statute can apply to 
new state of affairs not in contemplation when the statute was enacted c 
was furnished by Ford Wilberforce in his dissenting speech in Royal 
College of Nursing of the United Kingdom v. Deptt. of Health and Social 
Security 7 \ which is now treated as authoritative. ... Ford Wilberforce 
said, at Ail HR pp. 564-65: (AC p. 822 1M<) 

‘In interpreting an Act of Parliament it is proper, and indeed 
necessary, to have regard to the slate of affairs existing, and known d 
by Parliament to be existing, at the time. It is a fair presumption that 
Parliament's policy or intention is directed to that stale of affairs. 
Fcaving aside cases or omission by inadvertence, this being not such 
a case, when a new slate of affairs, or a fresh set of facts hearing on 
policy, comes into existence, the courts have to consider whether 
they Jail within the parliamentary intention. They may he held to do e 
so, il (hey fall within the same genus of facts as (hose to which the 
expressed policy has been formulated, 'lliey may also be held to do 
so il there can he detected a clear purpose in the legislation which 
can only be fulfilled if the extension is made. How liberally these 
principles may be applied must depend upon the nature of the 
enactment, and the strictness or otherwise of the words in which it ( 
has been expressed. The courts should be less willing to extend 
expressed meanings if it is clear that the Act in question was 
designed to be restrictive or circumscribed in its operation rather than 
liberal or permissive. They will be much less willing to do so where 
the subject-matter is different in kind or dimension from that for 
which the legislation was passed. In any event there is one course 
which the courts cannot take under the law of this country; they y 
cannot lill gaps; they cannot by asking the question “What would 
Parliament have done in this current case—not being one in 
contemplation—if the facts had been before it?” attempt themselves 
to supply the answer, if Che answer is not to be found in the terms of 
the Act itself.’ " (internal citations omitted) 


73 1981 AC SIX): (1981)2 WI.R 279 ; (1981) I AH Jill M5 (HI.) 
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171. The learned author has further taken note of several decisions where 
general words appearing in statutory provisions have been liberally 
a interpreted to include newer scientific inventions and technologies [ibid, at 
pp. 244-46.J The relevant portion of the commentary quotes Subba Rao, J. in 
Senior Electric Inspector v. Uixininarayim Chopra 14 : (AIR p. 163, para 8) 

“8. ... It is perhaps difficult to attribute to a legislative body 
functioning in a static society that its intention was couched in terms of 
considerable breadth so as to take within its sweep the future 
b developments comprehended by the phraseology used. It is more 
reasonable to confine its intention only to the circumstances obtaining at 
the time the law was made. But in a modern progressive society it would 
be unreasonable to coniine the intention of a legislature to die meaning 
attributable to the word used at the time the law was made, for a modern 
legislature making laws to govern a society which is fast moving must be 
c presumed to be aware of an enlarged meaning the same concept might 
attract with the march of lime and with the revolutionary changes 
brought about in social, economic, political and scientific and other fields 
of human activity. Indeed, unless a contrary intention appears, an 
interpretation should be given to the words used to lake in new facts and 
situations, if the words arc capable of comprehending them.” 
d 172. In light of this discussion, there are some clear obstructions to the 
dynamic interpretation of the amended Explanation to Section 53 CrPC. 
Firstly, the general words in question i.e. "and such other tests” should 
ordinarily be read to include tests which arc in the same genus as the other 
forms of medical examination that have been specified. Since all the explicit 
references are to the examination of bodily substances, we cannot readily 
e construe the said phrase to include the impugned tests because the latter seem 
to involve testimonial responses. Secondly, the compulsory administration of 
the impugned techniques is not the only means for ensuring an expeditious 
investigation. Furthermore, there is also a safe presumption that Parliament 
was well aware of the existence of the impugned techniques but deliberately 
chose not to enumerate them. Hence, on an aggregate understanding of the 
f materials produced before us we lean towards the view that the impugned 
tests i.e. the narcoanalysis technique, polygraph examination and the BFAP 
lest should not be read into the provisions for “medical examination” under 
the ("ode of Criminal Procedure, 1973. 

173. However, it must be borne in mind that even though the impugned 
techniques have not been expressly enumerated in CrPC there is no statutory 
g prohibition against (hem either. It is a clear case of silence in the law. 
Furthermore, in circumstances where an individual consents to undergo these 
tests, there is no dilution of Article 20(3), In the past, the meaning and scope 
ol the term “investigation” has been held to include measures that had not 
been enumerated in statutory provisions. For example, prior to the enactment 
of an express provision for medical examination in CrPC, it was observed in 

h 


74 AIR ]'J62.SC 159 
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Mahipal Maderna v. State of Rajasthan 1S , that an order requiring the 
production of a hair sample comes within the ordinary understanding of 
“investigation” (at Cri LJ pp. 1409-10, para 17). 

174. We must also lake note of the decision in Jarnsheel v. State of U.P . 1G , 
wherein it was held that a blood sample can be compulsorily extracted during 
a “medical examination” conducted under Section 53 CrPC. At that time, the 
collection of blood samples was not expressly contemplated in the said 
provision. Nevertheless, the Court had ruled that the phrase “examination of 
a person” should be read liberally so as to include an examination of what is 
externally visible on a body as well as the examination of an organ inside the 
body (see Cri IJ p. 1689, para 13). 

175. We must also refer back to the substance of the decision in Sharda v. 
DhannpaP 1 which upheld the authority of a civil court to order a medical 
examination in exercise of the inherent powers vested in it by Section 151 of 
the Code ot Civil Procedure, 1908. I’he same reasoning cannot be readily 
applied in the criminal context. Despite the absence of a statutory basis, it is 
tenable to hold that criminal courts should be allowed to direct (he impugned 
tests with the subject’s consent, keeping in mind that there is no statutory 
prohibition against them cither. 

176. Another pertinent contention raised by (he appellants is that the 
involvement of medical personnel in the compulsory administration of the 
impugned tests is violative of their professional ethics. In particular, criticism 
was directed against the involvement of doctors in the narcoanalysis 
technique and it was urged (hat since the content of the drug-induced 
revelations were shared with investigators, this technique breaches the duty 
ol coniidentiality which should be ordinarily maintained by medical 
practitioners. | See generally Amar Jesani, "Willing Participants and Tolerant 
Profession: Medical lithics and Human Rights in Narcoanalysis”, Indian 
Journal of Medical lithics , Vol. 16(3), July-September 2008.] 

177. The counsel have also cited the text of the “ Principles of Medical 
Ethics ” adopted by the United Nations General Assembly [GA lies. 37/194, 
111tli Plenary Meeting] on 18-12-1982. This document enumerates some 
"Principles of Medical Ethics relevant to the role of health personnel, 
particularly physicians, in the protection of prisoners and detainees against 
torture, and other cruel, inhuman or degrading treatment or punishment”. 
fimphasis was placed on Principle 4 which reads: 

“Principle 4 

It is a contravention of medical ethics for health personnel, 
particularly physicians: 

To apply their knowledge and skills in order to assist in the 
interrogation of prisoners and detainees in a manner that may adversely 
affect the physical or mental health or condition of such prisoners or 
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detainees and which is not in accordance with the relevant international 
instruments;”. 

a 178. Being a court of law, we do not have the expertise to mould the 
specifics of professional ethics for the medical profession. Furthermore, the 
involvement of doctors in the course of investigation in criminal cases has 
long been recognised as an exception to the physician-patient privilege. In 
the Indian context, the statutory provisions Tor directing a medical 
examination are an example of the same. Fields such as forensic toxicology 
& have become important in criminal justice systems all over the world and 
doctors arc frequently called on to examine bodily substances such as 
samples of blood, hair, semen, saliva, sweat, sputum and fingernail clippings 
as well as marks, wounds and other physical characteristics. A reasonable 
limitation on the forensic uses of medical expertise is the fact that testimonial 
acts such as the results of a psychiatric examination cannot be used as 
c evidence without the subject’s informed consent. 

Results of the impugned tests should be treated as “personal testimony ” 

179. Wc now return to the operative question of whether the results 
obtained through polygraph examination and the BEAP test should be treated 
as testimonial responses. Ordinarily evidence is classified into three broad 
categories, namely, oral testimony, documents and material evidence. The 

d protective scope of Article 20(3) read with .Section 161(2) CrPC guards 
against the compulsory extraction of oral testimony, even at the stage of 
investigation. With respect to the production of documents, the applicability 
of Article 20(3) is decided by the trial Judge but parlies are obliged to 
produce documents in the first place. However, the compulsory extraction of 
material (or physical) evidence lies outside the proteclh'e scope of Article 
q 20(3). Furthermore, even testimony in oral or written form can he required 
under compulsion if it is to be used for the purpose of identification or 
comparison with materials and information that is already in the possession 
of investigators. 

180. We have already slated that the narcoanalysis lest includes 
substantial reliance on verbal statements by the test subject and hence its 

/ involuntary administration offends the “right against self-incrimination”. The 
crucial test laid down in Kathi Kalu Oghacf* is that of 

“imparting knowledge in respect of relevant facts, by means of oral 
statements or statements in writing by a person who has personal 
knowledge of the facts to be communicated to a court or to a person 
holding an enquiry or investigation” (ibid, at SCR p. 30.). 
g The difficulty arises since the majority opinion in that case appears to confine 
the understanding of “personal testimony” to the conveyance of personal 
knowledge through oral statements or statements in writing. The results 
obtained from polygraph examination or a BRAP test are not in the nature of 
oral or written statements. Instead, inferences are drawn from the 
measurement of physiological responses recorded during the performance of 
/j these tests. It could also be argued that tests such as polygraph examination 


•IS Stale qfHmnbay v. Kathi Kalu OghaJ, AIR 1961 SC 1808 : (1961) 2 Cri IJ 856: (1962) 3 SCR 10 
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and the BFAP test do not involve a “positive volitional act” on part or the lest 
subject and hence their results should not be treated as testimony. However, 
this does not entail that the results of these two tests should be likened to a 
physical evidence and thereby excluded from the protective scope of Article 
20(3). 

181. We must refer back lo the substance of the decision in Kalhi Kalit 
Oghad iS which equaled a testimonial acl with the imparting of knowledge by 
a person who has personal knowledge of the facts that are in issue. It has 
been recognised in other decisions that such personal knowledge about b 
relevant facts can also be communicated through means other than oral or 
written statements. For example in M.l\ Shunna case 55 , it was noted that 
“...evidence can be furnished through the lips or by production of a thing or 

of a document or in other modes.” (ibid, at SCR p. 1087) Furthermore, 
common sense dictates that certain communicative gestures such as pointing 
or nodding can also convey personal knowledge about a relevant fact, without c 
offering a verbal response. It is quite foreseeable that such a communicative 
gesture may by itself expose a person to "criminal charges or penalties” or 
furnish a link in the chain of evidence needed for prosecution. 

182. We must also highlight that there is nothing to show that (he learned 
Judges in Kalhi Kalu Oghad' 3 had contemplated the impugned techniques 
while discussing the scope of the phrase “lo be a witness” for the purpose of d 
Article 20(3). At that lime, the transmission of knowledge through means 
other than speech or writing was not something that could have been easily 
conceived of. techniques such as polygraph examination were fairly obscure 
and were the subject of experimentation in some western nations while the 
BF.AP technique was developed several years later. Just as the interpretation 

of statutes has lo be often re-examined in light of scientific advancements, we e 
should also he willing lo re-examine judicial observations with a progressive 
lens. 

183. An explicit reference to the lie detector tests was of course made by 
the US Supreme Court in Schmerbei M decision, wherein Brennan, J. had 
observed at US p. 764: (L Fd p. 916) 

"... To compel a person to submit to testing in which an effort will ^ 
be made to determine his guilt or innocence on the basis of physiological 
responses, whether willed or not, is to evoke the spirit and history of the 
Fifth Amendment.” 

184. liven though the actual process of undergoing a polygraph 
examination or a BFAP lest is not the same as that of making an oral or 
written statement, the consequences are similar. By making inferences from ^ 
the results of these tests, the examiner is able to derive knowledge from the 
subject’s mind which otherwise would not have become available lo the 
investigators. These two tests are different from medical examination and the 

48 Sidle of Bombay v. Kalhi Knlu Oghud. AIR 1961 SC 1808 : (1961) 2 Cri U S56: (1962) 3 SCK 10 ^ 

55 M.n Sharma v. Smith Chandra. AIR 1954 SC 300: 195-1 Cri IJ 865 : 1951 SCR 1077 
64 Schmcrbcr v. California. 161. Ed 2d 908 : 384 US 757 (1965) 
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analysis ol' bodily substances such as blood, semen and hair samples, since 
the test subject’s physiological responses are directly correlated to mental 
a faculties. 'ITirough lie detection or gauging a subject’s familiarity with the 
stimuli, personal knowledge is conveyed in respect of a relevant fact. It is 
also significant that unlike the case of documents, the investigators cannot 
possibly have any prior knowledge of the lest subject’s thoughts and 
memories, cither in the actual or constructive sense. Therefore, even if a 
highly strained analogy were to be made between the results obtained from 
b the impugned tests and the production of documents, the weight of 
precedents leans towards restrictions on the extraction of “personal 
knowledge” through such means. 

185. During the administration of a polygraph test or a BEAP test, the 
subject makes a mental effort which is accompanied by certain physiological 
responses. The measurement of these responses then becomes the basis of the 
transmission of knowledge to the investigators. This knowledge may aid an 
ongoing investigation or lead to Ihc discovery of fresh evidence which could 
then be used to prosecute the lest subject. In any case, the compulsory 
administration of the impugned tests impedes the subject’s right to choose 
between remaining silent and offering substantive information. The 
requirement of a "positive volitional act” becomes irrelevant since the subject 
is compelled to convey personal knowledge irrespective of his/her own 

v volition. 

186. Some academics have also argued that the results obtained from 
tests such as polygraph examination are "testimonial” acts that should come 
within the prohibition of the right against sclf-incriminalion. For instance, 
Michael S. Pardo (2008) has observed |cited from Michael S. Pardo, 
“Self-Incrimination and (he Hpislemology of Testimony” 66 , Cardoza Jmw 

& Review at p. 10461: 

“ The results of polygraphs and other lie detection tests, whether they 
call lor a voluntary response or not, are testimonial because the tests are 
just inductive evidence of the defendant’s cpislemic state, 'they are 
evidence that purports to tell us cither: ( 1 ) that we can or cannot rely on 
the assertions made by the defendant and for which he has represented 
f himself to bo an authority, or (2) what propositions the defendant would 
assume authority for and would invite reliance upon, were he to testify 
truthfully.” 

187. Ronald J. Allen and M. Kristin Mace (2004) have offered a theory 
that the right against self-incrimination is meant to protect an individual in a 
situation where Ihc Slate places reliance on the “substantive results of 

g cognition”. The following definition of “cognition” has been articulated to 
explain this position [cited from Ronald J. Allen and M. Kristin Mace, “The 
Self-Incrimination Clause Explained and its Future Predicted” 77 . Journal of 
Criminal Law and Criminology, Fn. 16 at p. 247]: 

“...‘cognition’ is used herein to refer to these intellectual processes 
that allow one to gain and make use of substantive knowledge and to 
h 

66 30 Canki/o I .aw Review 1023-16 (December 2008) 

77 94 Journal of Criminal J jw and Criminology 243*293 (2001) 
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compare one’s ‘inner world’ (previous knowledge) with the 'outside 
world’ (slitnuli such as questions from an interrogator). Excluded are 
simple psychological responses to stimuli such as fear, warmness, and a 
hunger: die mental processes that produce muscular movements; and 
one’s will or 1‘acutly for choice...." (internal citations omitted) 

The abovementioned authors have taken a hypothetical example where the 
inferences drawn from an involuntary polygraph lest that did not require 
verbal answers, led to the discovery of incriminating evidence. They have 
argued that if the scope of the Fifth Amendment extends to protecting the b 
subject in respect of "substantive results of cognition", then reliance on 
polygraph lest results would violate the said right. 

188. A similar conclusion has also been made by the National Human 

Rights Commission, as is evident from the following extract in the 
Guidelines Retelling to Administration of Polygraph Test (Lie Detector Test) 
on an Accused (2000): c 

"The extent and nature or the ‘self-incrimination’ is wide enough to 
cover the kinds of statements that were sought to be induced. In M.P. 
Sharnia 55 the Supreme Court included within the protection of the 
self-incrimination rule all positive volitional acts which furnish evidence. 
This by itself would have made all or any interrogation impossible. The 
lest—as staled in Katlii Kalu Oghad m —retains the requirement of d 
personal volition and slates that ‘self-incrimination’ must mean 
conveying information based upon the personal knowledge of the person 
giving information. By either test, the information sought to be elicited in 
a lie detector lest is information in the personal knowledge of the 
accused.” 

189. In light of the preceding discussion, we are of the view that the e 
results obtained from tests such as polygraph examination and the BEAR lest 
should also be treated as “personal testimony", since they are a means for 
“imparting personal knowledge about relevant fuels”. Hence, our conclusion 

is that the results obtained through the involuntary administration of cither of 
the impugned tests (i.c. the narcoanalysis technique, polygraph examination 
and the BEAR test) come within the scope of “testimonial compulsion", ^ 
thereby attracting the protective shield of Article 20(3). 

II. Whether the involuntary administration of the impugned techniques 
is a reasonable restriction on “personal liberty” as understood in the 
context of Article 21 of the Constitution? 

190. ‘1'he preceding discussion docs not conclusively address the g 
contentions before us. Article 20(3) protects a person who is “formally 
accused" of having committed an offence or even a suspect or a witness who 

is questioned during an investigation in a criminal case. However, Article 
20(3) is not applicable when a person gives his/her informed consent to 
undergo any of ihe impugned tests. It has also been described earlier that the 

55 MR SI,anna v. Sathh Chandra, AIR 1954 SC 300 : 1954 Cri U 865 : 1954 SCR 1077 ^ 

48 Stale of llnmbay v, Kothi Kata Oghad, AIR 1961 SC 1808 : (1961)2 Cri IJ 856 : (1962) 3 SCR 10 
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“right against self-incrimination" docs not protect persons who may be 
compelled to undergo the tests in the course of administrative proceedings or 
any other proceedings which may result in civil liability. It is also 
conceivable that a person who is forced to undergo these tests may not 
subsequently lace criminal charges. In this context. Article 20(3) will not 
apply in situations where the test results could become the basis of non-pcnal 
consequences for the subject such as custodial abuse, police surveillance and 
harassment among others. 

191. In order to account for these possibilities, we must examine whether 
the involuntary administration of any of these tests is compatible with the 
constitutional guarantee of “substantive due process". The standard of 
“substantive due process" is of course the threshold for examining the 
validity of all categories of governmental action that tend to infringe upon the 
idea of “personal liberty”. We will proceed with this inquiry with regard to 
the various dimensions of “personal liberty” as understood in the context of 
Article 21 of the Constitution, which lays down that: 

“21- Protection of life and personal liberty. —No person shall be 
deprived of his life or personal liberty except according to procedure 
csiablished by law.” 

192. Since administering the impugned tests entails the physical 
conlinemenl of the subject, it is important to consider whether they can be 
read into an existing statutory provision. This is so because any form of 
restraint on personal liberty, howsoever slight it may be, must have a basis in 
law. However, we have already explained how it would not be prudent to read 
the Fxplanalion to Section 53 CrFC in an expansive manner so as to include 
the impugned techniques. The second line of inquiry is whether the 
involuntary administration of these tests offends certain rights (hat have been 
read into Article 21 by way of judicial precedents. The contentions before us 
have touched on aspects such as the “right to privacy” and the “right against 
cruel, inhuman and degrading treatment”. The third line of inquiry is 
structured around the right to fair trial which is an essential component of 
“personal liberty”. 

193. There are several ways in which the involuntary administration of 
cither of the impugned tests could be viewed as a restraint on "personal 
liberty”. The most obvious indicator of restraint is the use of physical force to 
ensure that an unwilling person is confined to the premises where the tests 
arc to be conducted. Furthermore, the drug-induced revelations or the 
substantive inferences drawn from the measurement of the subject’s 
physiological responses can be described as an intrusion into the subject’s 
mental privacy. It is also quite conceivable that a person could make an 
incriminating statement on being threatened with the prospective 
administration of any of these techniques. Conversely, a person who has been 
forcibly subjected to these techniques could be confronted with the results in 
a subsequent interrogation, thereby eliciting incriminating statements. 

194. We must also account for circumstances where a person who 
undergoes the said tests is subsequently exposed to harmful consequences, 
though not of a penal nature. We have already expressed our concern with 
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situations where the contents of the test results could prompt investigators to 
engage in custodial abuse, surveillance or undue harassment. We have also 
been apprised of some instances where the investigating agencies have leaked a 
the video recordings of narcoanalysis interviews to media organisations. This 
is an especially worrisome practice since the public distribution of these 
recordings can expose the subject to undue social stigma and specific risks. It 
may even encourage acts of vigilantism in addition to a “trial by media”. 

195. We must remember that the law does provide for some restrictions 

on "personal liberty” in the routine exercise of police powers. For instance, £> 
CrPC incorporates an elaborate scheme prescribing the powers of arrest, 
detention, interrogation, search and seizure. A fundamental premise of the 
criminal justice system is that the police and the judiciary arc empowered to 
exercise a reasonable degree or coercive powers. Hence, the provision that 
enables courts 1o order a person who is under arrest to undergo a medical 
examination also provides for the use or “force as is reasonably necessary” c 
for this purpose, it is evident that the notion of "personal liberty” does not 
grant rights in the absolute sense and the validity of restrictions placed on the 
same needs to be evaluated on the basis of criterion such as “fairness, non¬ 
arbitrariness and reasonableness”. 

196. Doth the appellants and the respondents have cited cases involving 
the compelled extraction of blood samples in a variety of settings. An ^ 
analogy has been drawn between the pinprick of a needle for extracting a 
blood sample and the intravenous administration of drugs such as sodium 
penlolhal. liven though the extracted sample of blood is purely physical 
evidence as opposed to a narcoanalysis interview where the test subject offers 
testimonial responses, the comparison can be sustained to examine whether 
puncturing the skin with a needle or an injection is an unreasonable restraint 

on “personal liberty”. 

197. The decision given by the US Supreme Court in Rochin v. 
California**, recognised the threshold of “conduct that shocks the 
conscience" Ibr deciding when the extraction of physical evidence offends 
the guarantee of “due process of law”. With regard to the facts in that case. 
Felix Frankfurter, J. had decided that the extraction of evidence had indeed , 
violated the same, ibid, at US pp. 172-73: (L Hd pp. 190-91) 

we are compelled to conclude that the proceedings by which this 
conviction was obtained do more than offend some fastidious 
squeamishness or private sentimentalism about combating crime too 
energetically. This is conduct that shocks the conscience. Illegally 
breaking into the privacy of the petitioner, the struggle to open his mouth „ 
and remove what was there, the forcible extraction of his stomach’s 
contents—this course of proceeding by agents of Government to obtain 
evidence is hound to offend even hardened sensibilities. They are 
methods too close to the rack and the screw to permit of constitutional 
differentiation. ... Use of involuntary verbal confessions in Slate criminal 
trials is constitutionally obnoxious not only because of their unreliability. /, 


5‘l 961. til 183 : 3-12 US 165 (195!) 
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They arc inadmissible under the due process clause even though 
statements contained in them may be independently established as true, 
a Coerced confessions offend the community’s sense of fair play and 
decency. So here, to sanction the brutal conduct which naturally enough 
was condemned by the court whose judgment is before us, would be to 
afford brutality the cloak of law. Nothing would be more calculated to 
discredit law and thereby to brutalise the temper of a society.” 

198. Coming to the cases cited before us, in State of Maharashtra v. 
b Sheshappa Dudliappa Tambade 78 , the Bombay High Court had upheld the 

constitutionality of Section 129-A of the Bombay Prohibition Act, 1949. This 
provision empowered the Prohibition Officers and police personnel to 
produce a person for “medical examination”, which could include the 
collection or u blood sample. The said provision authorised the use of “all 
means reasonably necessary to secure the production of such person or the 
C examination of his body or the collection of blood necessary for the test", 
evidently, the intent behind this provision was to enforce the policy of 
prohibition on the consumption of intoxicating liquors. Among other 
questions, the Court also ruled that this provision did not violate Article 21. 

199. Reliance was placed on a decision of Ihe IJS Supreme Court in 
Jireithcnipt v. Abram™, wherein the contentious issue was whether a 

(j conviction on the basis of an involuntary blood lest violated the guarantee of 
"due process ol law”. In deciding that the involuntary extraction of the blood 
sample did not violate the guarantee of “due process of law”, Clark, J. 
observed at US pp. 435-37: (L lid pp. 451-52) 

”... there is nothing ‘brutal’ or 'offensive’ in the taking of a blood 
sample when done, as in this case, under the protective eye of a 
physician. To be sure, the driver here was unconscious when (he blood 
was taken, but (he absence or conscious consent, without more, does not 
necessarily render the taking a violation of a constitutional right; and 
certainly the lest was administered here would not be considered 
ollcnsive by even the most delicate, l-'urthcnnore, due process is not 
measured by Hie yardstick of personal reaction or the sphygmogram of 
/ the most sensitive person, hut by that whole community sense of 
‘decency and fairness' that has been woven by common experience into 
the fabric of acceptable conduct. It is on this bedrock that this Court has 
established the concept ol due process. 'Ihe blood test procedure has 
become routine in our everyday life. It is a ritual for those going into the 
military service as well as those applying Tor marriage licenses. Many 
colleges require such tests before permitting entrance and literally 
millions o! us have voluntarily gone through the same, though a longer, 
routine in becoming blood donors. Likewise, we note that a majority of 
our States have cither enacted statutes in some form authorising tests of 
this nature or permit findings so obtained to be admitted in evidence. We 
therefore conclude that a blood test taken by a skilled technician is not 




h 


78 AIR J964 Horn 253 

79 1 1 . ltd 2d «M8 : 352 US 432 ( 1956) 
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such ‘conduct dial shocks the conscience', ( Rochin v. California s ‘’, US al 
p. 172), nor such a method of obtaining evidence that it offends a ‘sense 
of justice’, (Brown V. Mississippi 0 , US at p. 286)." a 

200. In Jamshed v. Slate of U.P. 16 , the following observations were made 
in respect of compulsory extraction of blood samples during a medical 
examination: (Cri IJ p. 1689, para 12) 

‘72. ... We are therefore of the view that there is nothing repulsive or 
shocking to conscience in taking the blood of the appellant in the instant 
case in order to establish his guilt. So l’ar as the question of causing hurl b 
is concerned, even causing of some pain may technically amount to hurl 
as defined by Section 319 of the Penal Code. Bui pain might be caused 
even if the accused is subjected to a forcible medical examination. l ; or 
example, in casus of rape it may be necessary to examine the private 
parts of the culprit. If a culprit is suspected to have swallowed some 
stolen article, an emetic may be used and x-ray examination may also be c 
necessary. l ; or such purposes the law permits the use of necessary force. 

It cannot, therefore, be said that merely because some pain is caused, 
such a procedure should not be permitted." 

201. A similar view was taken in Ananih Kumar Naik v. State of A.RfK 
where it was held: (Cri IJ p. 1800, para 20) 

"20. ... In fact Section 53 provides that while making such an ^ 
examination such force as is reasonably necessary for that purpose may 
be used. Therefore, whatever discomfort that may be caused when 
samples of blood and semen are taken from an arrested person it is 
justified by the provisions of Sections 53 and 54 CrPC.” 

202. We can also refer to the following observations in Anil Ananlrao e 
Ixfkhande v. State of Maharashtra* 2 : (Cri LJ p. 138, para 30) 

"30. ... Once it is held that Section 53 of the Code of Criminal 
Procedure does confer a right upon the investigating machinery to get the 
arrested persons medically examined by the medical practitioner and the 
expression used in Section 53 includes in its import the taking of sample 
of the blood for analysis, then obviously the said provision is not / 
violative of the guarantee incorporated in Article 21 of Ihe Constitution 
of India." 

203. This line of precedents shows that the compelled extraction of blood 
samples in the course of a medical examination does not amount to “conduct 
that shocks the conscience”. There is also an endorsement of the view that 
the use of “force as may be reasonably necessary” is mandated by law and g 
hence it meets the threshold of “procedure established by law”. In this light, 
wc must restate two crucial considerations that arc relevant for the case 

5-1 961. til 18:5:3-12 US 165(1951) 

50 SO L Ed G82 : 297 US 27S (1935) 

76 1976 Cri ]J (Mil) (All) ^ 

51 1977 Cri 1J 1797 (Al») 

82 1981 Cri JJ 125 (Hum) 
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before us. Firstly, the restrictions placed on “personal liberty” in the course 
of administering the impugned techniques are not limited to physical 
a confinement and the extraction of bodily substances. All the three techniques 
in question also involve testimonial responses. Secondly, most of the 
abovcmenlioned cases were decided in accordance with the threshold of 
“procedure established by law" lor restraining “personal liberty”. However, 
in this case we must use a broader standard of reasonableness to evaluate die 
validity of the techniques in question. This wider inquiry calls for deciding 
b whether they are compatible with the various judicially recognised 
dimensions of “personal liberty” such as the right to privacy, the right against 
cruel, inhuman or degrading treatment and the right to fair trial. 

Applicability of the “right to privacy" 

204. In Slurnla v. DhannpaP 1 , this Court had upheld the power of a civil 
court to order the medical examination of a party to a divorce proceeding. In 
c that case, the medical examination was considered necessary for ascertaining 
the mental condition of one of the parlies and it was held that a civil court 
could direct the same in the exercise of its inherent powers despite the 
absence of an enabling provision. In arriving at this decision it was also 
considered whether subjecting a person to a medical examination would 
violate Article 21, We must highlight the fact that a medical lest for 
ascertaining die mental condition of a person is most likely to be in the 
nature of a psychiatric evaluation which usually includes testimonial 
responses. Accordingly, a significant part of that judgment dealt with the 
"right to privacy”. It would he appropriate to structure the present discussion 
around extracts from that opinion. 

e 205. In M.P. Sharma 55 it had been noted that the Indian Constitution did 
not explicitly include a “right to privacy” in a manner akin to the Fourth 
Amendment of the US Constitution. In that case, this distinction was one of 
the reasons lor upholding the validity of search warrants issued for 
documents required to investigate charges of misappropriation and 
embezzlement. 

f 206. Similar issues were discussed in Kharak Singh v. Stale of l/./l 83 , 
where the Court considered the validity of the Police Regulations that 
authorised police personnel to maintain lists of “history-sheeters” in addition 
to conducting surveillance activities, domiciliary visits and periodic inquiries 
about such persons. The intention was to monitor persons suspected or 
charged with offences in the past, with the aim of preventing criminal acts in 
g the future. At die time, there was no statutory basis for these Regulations and 
they had been framed in the exercise or administrative functions. The 
majority opinion (Ayyangar, J.) held that these Regulations did not violate 
“personal liberty”, except for those which permitted domiciliary visits. The 


^ 71 (2003) <1 SCC 493 

55 M.1‘ Shan mi v. Sulish Chandra, MR 1954 SC 300: 195-1 Cri 1J 865 : 1954 SCR 1077 
83 AIR 1963 SC 1295 : (1963) 2 Cri 1J 329 
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other restraints such as surveillance activities and periodic inquiries about 
“hisiory-sheelers” were justified by observing: (AIR p. 1303, para 20) 

“20. ... the right of privacy is not a guaranteed right under our a 
Constitution and therefore the attempt to ascertain the movements of an 
individual which is merely a manner in which privacy is invaded is not an 
infringement of a fundamental right guaranteed by Part III.” 

207. Ayyangar, J. distinguished between surveillance activities conducted 
in the routine exercise of police powers and the specific act of unauthorised 
intrusion into a person’s home which violated “personal liberty”. However, & 

: the minority opinion (Subba Rao, J.) in Kharak Singlfi 3 took a different 

approach by recognising the interrelationship between Articles 21 and 19, 
thereby requiring the State to demonstrate the “reasonableness” of placing 
such restrictions on “personal liberty”. (This approach was later endorsed by 
Bhagwali, J. in Maneka Gandhi v. Union of India* 2 , sec AIR p. 622.) Subba 
Rao, J. held that the right to privacy “is an essential ingredient of personal c 
liberty” and that the right to “personal liberty” is “a right of an individual to 
be free from restrictions or encroachments on his person, whether those 
restrictions or encroachments are directly imposed or indirectly brought 
about by calculated measures”. (AIR at p. 1306, para 31) 

208. In Gobi nd v. Stale of M.R. 3 *, the Supreme Court approved of some 
Police Regulations that provided for surveillance activities, but this lime the ^ 
decision pointed out a clear statutory basis for these Regulations. However, it 
was also ruled that the “right to privacy” was not an absolute right. It was 
held: 

“28. fhe right to privacy in any event will necessarily have to go 
through a process of case-by-case development. Therefore, even 
assuming that the right to personal liberty, the right to move freely 
throughout the territory of India and the freedom of speech create an 
independent right of privacy as an emanation from them which one can 
characterise as a fundamental right, wc do not think that the right is 
absolute. (SCC p. 157, para 28) 

rfc 

f 

31. ... Assuming that the fundamental rights explicitly guaranteed to 
a citizen have penumbra! zones and that the right to privacy is itself a 
fundamental right, that fundamental right must be subject to restriction 
on the basis of compelling public interest. (SCC p. 157, para 31)” 

209. Following the judicial expansion of the idea of "personal liberty", 

i the status of the “right to privacy” as a component of Article 21 has been g 

recognised and reinforced. In R. Rajagopal v. Stale ofT.Nf 5 , this Court dealt 
with a fact situation where a convict intended to publish his autobiography 
which described the involvement of some politicians and businessmen in 

83 Kharak Singh v. Stale nf U.P., AIR 1963 SC 12*25 : (1963) 2 Cri IJ 329 
42 (1978) 1 SCC 248 

84 (1975) 2 SCC 148 : 1975 SCC (Cri) 468 

85 (1994)6 SCC 632 
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illegal activities. Since the publication of this work was challenged on 
grounds such as the invasion of privacy among others, the Court ruled on the 
a said issue. It was held that the right to privacy could be described as the 
“right to be let alone and a citizen has the right to safeguard the privacy of his 
own, his family, marriage, procreation, motherhood, child-bearing and 
education among others. No one can publish anything concerning the above 
matters without his consent whether truthful or otherwise and whether 
laudatory or critical”. However, it was also ruled that exceptions may be 
b made if a person voluntarily thrusts himself into a controversy or any of these 
matters becomes part of public records or relates to an action of a public 
official concerning the discharge of his ollicial duties. 

210. In People's Union for Civil Liberties v. Union of lndia w \ it was held 
that the unauthorised tapping of telephones by the police personnel violated 
the “right to privacy” as contemplated under Article 21. However, it was not 

c staled that telephone tapping by the police was absolutely prohibited, 
presumably because the same may be necessary in some circumstances to 
prevent criminal acts and in the course of investigation. Hence, such intrusive 
practices are permissible if done under a proper legislative mandate that 
regulates their use. This intended balance between an individual’s “right to 
privacy” and “compelling public interest” has frequently occupied judicial 
d attention. Such a compelling public interest can be identilied with the need to 
prevent crimes and expedite investigations or to protect public health or 
morality. 

211. For example, in ‘X’ v. Hospital ’Z’ 87 , it was held that a person could 
not invoke his “right to privacy” to prevent a doctor from disclosing his HIV 
positive status to others, it was ruled that in respect of HIV positive persons, 

e the duly of confidentiality between the doctor and patient could be 
compromised in order to protect the health of other individuals. With respect 
to the facts in that ease, Saghir Ahmad, J. held: (SCC p. 307, para 29) 

... When a patient was found to be HIV (+), its disclosure by the 
doctor could not be violative of either the rule of confidentiality or the 
( patient’s right of privacy as the lady with whom the patient was likely to 
be married was saved in time by such disclosure, or else, she loo would 
have been infected with a dreadful disease if marriage had taken place 
and been consummated. 

212. However, a three-Judge Bench partly overruled this decision in a 
review petition. In *X' v. Hospital ‘Z’ 88 , it was held that if an I1IV positive 
person contracted marriage with a willing partner, then the same would not 
constitute the offences defined by Sections 269 and 270 of the Penal Code. 
[Section 269 IPC defines the offence of a “negligent act likely to spread 
infection of disease dangerous to life” and Section 270 contemplates a 
“malignant act likely to spread infection of disease dangerous to life”.] 

h 86 (1997) 1 SCC 301 : AIR 1997 SC 568 

87 (1998) 8 SCC 296 

88 (2tX)3) 1 SCC 51XJ 
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213. A similar question was addressed by the Andhra Pradesh High Court 
in M. Vtjaya v. Singareni Collieries Co. Ltd.* 9 '. (AIR pp, 513-14, para 52) 

“52. There is an apparent conflict between the right to privacy ol' a a 
person suspected of 1IIV not to submit himself forcibly for medical 
examination and the power and duly of the State to identify IIIV infected 
persons for the purpose of stopping further transmission of the virus. In 
the interests of the general public, it is necessary for the Slate to identify 
HIV positive cases and any action taken in that regard cannot be termed 
as unconstitutional as under Article 47 of the Constitution, the Slate was b 
under an obligation to take all steps for the improvement of the public 
health. A law designed to achieve this object, if fair and reasonable, in 
our opinion, will not be in breach of Article 21 of the Constitution of 
India.” 

214. The discussion on the “right to privacy” in Sharda v. DhannpaP 1 
also cited a decision of the Court of Appeal (in IJK) in R.(S) v. Chief c 
Constable of the South Yorkshire Police 90 . The contentious issues arose in 
respect of the retention of fingerprints and DNA samples taken from persons 
who had been suspected of having committed offences in the past but were 
not convicted for them. It was argued that this policy violated Articles 8 and 

14 of the European Convention for the Protection of Human Rights and 
Fundamental Freedoms, 1950 (hereinafter “FCIIR”). Article 8 deals with the d 
“right to respect for private and family life” while Article 14 lays down the 
scope of the "prohibition of discrimination”, 

215. For the present discussion, it will be useful to examine the language 
of Article S of the HCIIR: 

“8. Right to respect for private and family life. —(1) Everyone has the 
right lo respect for his private and family life, his home and his e 
correspondence. 

(2) There shall be no interference by a public authority with the exercise 
ol this right except such as is in accordance with the taw and is necessary in 
a democratic society in Ihc interests of national security, public safety or the 
economic well-being of the country, for the prevention of disorder or crime, 
for the protection of health or morals, or for the protection of the rights and f 
freedoms of others.” 

216. In South Yorkshire Police case 90 , a distinction was drawn between 
the "taking”, “retention” and “use” of fingerprints and DNA samples. While 
the "taking” of such samples from individual suspects could be described as a 
reasonable measure in the course of routine police functions, the controversy 
arose with respect to the “retention” of samples taken from individuals who g 
had been suspected of having committing offences in the past but had not 
been convicted for them. The statutory basis for the retention of physical 
samples taken from suspects was Section 64(1-A) of the Police and Criminal 
Evidence Act, 1984. This provision also laid down that these samples could 

89 AIR 200J AP502 . 

71 (2003) 4 SCC 493 

90 (2002) 1 WI.R 3223 : (2003) 1 All HR 148 (CA) 
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only be used For purposes related lo (he “prevention or detection of crime, the 
investigation oF an offence or the conduct oF a prosecution”. This section had 
a been amended to alter the older position which provided that physical 
samples taken From suspects were meant to be destroyed once the suspect 
was cleared of the charges or acquitted. As per the older position, it was only 
the physical samples taken from the convicted persons which could be 
retained by the police authorities. It was contended that the amended 
provision was incompatible with Articles 8 and 14 of the ECIIR and hence 
b the relief sought was that the fingerprints and DNA samples of the parties 
concerned should be destroyed. 

217. In response to these contentions, the majority (Lord Woolf, C.J.) 
held that although the retention of such material interfered with the Article 
8(1) rights of the individuals (“right to respect Tor private and family lire”) 
from whom it had been taken, that interference was justified by Article 8(2). 

C It was further reasoned that the purpose of the impugned amendment, the 
language of which was very similar to Article 8(2) was obvious and lawful. 
Nor were the adverse consequences to the individual disproportionate lo the 
benefit lo the public. It was held: {South Yorkshire Police case WLR 
p. 3230, para 17) 

“17. So lar as the prevention and detection of crime is concerned, it 
d is obvious the larger the databank oF fingerprints and DNA samples 
available to the police, the greater the value of the databank will be in 
preventing crime and delecting those responsible for crime. There can be 
no doubt that iT every member of the public was required to provide 
fingerprints and a DNA sample this would make a dramatic contribution 
lo the prevention and detection of crime. To lake but one example, the 
e great majority of rapists who are not known already to their victim would 
be able to be identified. However, PACK does not contain blanket 
provisions either as lo the taking, the retention, or the use of fingerprints 
or samples; Parliament has decided upon a balanced approach.” 

218. Lord Woolf, C.J. also referred lo the following observations made 
f by Lord Sleyn in an earlier decision of the House of Lords, which was 

reported as Attorney General's Reference (No. 3 of !999p ] . All HR at 
p. 584g-y: (ACp. 118 E-P) 

“... It must be borne in mind that respect for the privacy of 
defendants is not the only value at stake. The purpose of the criminal law 
is lo permit everyone lo go about their daily lives without fear of harm lo 
g person or properly. And it is in the interests of everyone that serious 
crime should be effectively investigated and prosecuted. There must be 
fairness to all sides. In a criminal case this requires the court to consider 
a Iriangulation or interests. It involves taking into account the position of 
the accused, the victim and his or her family, and the public.” 

h 50 v - Chief Constable of the South Yorkshire Police. (2002) 1 Wl.li 1223 ■ P003) I All 
HR 118 (C A) 

<)! (2001) 2 AC 91 ; (2001) 2 WLR 56 : (2001) 1 All ER 577 (HI.) 
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219. On the question of whether the retention of material samples 
collected from suspects who had not been convicted was violative of the 
“prohibition against discrimination” under Article 14 of the ECIIR, it was a 
observed All HR at p. 162: ( South Yorkshire Police case 90 , WLR p.3238, 
para 46) 

"46. In the present circumstances when an offence is being 
investigated or is the subject of a charge it is accepted that fingerprints 
and samples may be taken. Where they have not been taken before any 
question of the retention arises they have to be taken so there would be b 
the additional interference with their rights which the taking involves. As 
no harmful consequences will flow from the retention unless the 
fingerprints or sample match those of someone alleged to be responsible 
for an offence the different treatment is fully justified.” 

220. In the present case, written submissions made on behalf of the 
respondents have tried to liken the compulsory administration of the c 
impugned techniques with the DNA profiling technique. In light of this 
attempted analogy, wc must stress that the DNA profiling technique has been 
expressly included among the various forms of medical examination in the 
amended Explanation to Section 53 CrPC. It must also be clarified that a 
“DNA profile” is different from a DNA sample which can be obtained from 
bodily substances. A DNA profile is a record created on the basis of DNA ^ 
samples made available to the forensic experts. Creating and maintaining 
DNA profiles of offenders and suspects are useful practices since newly 
obtained DNA samples can be readily matched with existing profiles that are 
already in the possession of law-enforcement agencies. 1'he matching of 
DNA samples is emerging as a vital tool for linking suspects to specific 
criminal acts. 

221. It may also be recalled that as per the majority decision in Kaihi 
Kalii OgluuP* the use of material samples such as fingerprints for the 
purpose of comparison and identification does not amount to a testimonial 
act for the purpose of Article 20(3). Hence, the taking and retention of DNA 
samples which are in the nature of physical evidence does not face 
constitutional hurdles in the Indian context. However, if the DNA profiling f 
technique is further developed and used for testimonial purposes, then such 
uses in the future could face challenges in the judicial domain. 

222. 'Hie judgment delivered in Si tarda v. Dhan>ipaP\ had surveyed the 
abovcmcnlioned decisions to conclude (hat a person’s right to privacy could 
be justifiably curtailed if it was done in light of competing interests. 
Reference was also made to some statutes that permitted the compulsory 
administration of medical tests. For instance, it was observed: (SCC p. 514, ^ 
paras 61-62) 

"61. Having outlined the law relating to privacy in India, it is relevant 
in this context to notice that certain laws have been enacted by the Indian 

90 K.(S) v. Chief Constable of the South Yorkshire I’olice, (2002) J WLR 3223 : (2003) 1 All 
lilt MS(CA) ft 

48 Stole of Bombay v. Kaihi Kola Oghail, AIR 1961 SC 1808 : (1961) 2 Cri 1J 856: (1962) 3 SCR 10 
71 (2003) 4.SCC 193 
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Parliament where the accused may he subjected to certain medical or 
other tests. 

a 62. By way of example, we may refer to Sections 185, 202, 203 and 

204 of the Motor Vehicles Act, Sections 53 and 54 of the Code of 
Criminal Procedure and Section 3 of the Identification of Prisoners Act, 
1920. Reference in this connection may also be made to Sections 269 
and 270 of the Penal Code. Constitutionality of these laws, if challenge is 
thrown, inay be upheld.” 

b 223. However, it is important for us to distinguish between the 
considerations that occupied this Court's attention in Shurda v. Dharmpal li 
and the ones that we are facing in the present case. It is self-evident that the 
decision did not dwell on the distinction between medical tests whose results 
are based on testimonial responses and those tests whose results are based on 
the analysis of physical characteristics and bodily substances. It can be safely 
c slated that the Court did not touch on the distinction between testimonial acts 
and physical evidence, simply because Article 20(3) is not applicable to a 
proceeding of a civil nature. 

224. Moreover, a distinction must be made between the character of 
restraints placed on the right to privacy. While the ordinary exercise of police 
powers contemplates restraints of a physical nature such as the extraction of 
bodily substances and the use of reasonable force for subjecting a person to a 
medical examination, it is not viable to extend these police powers to the 
forcible extraction of testimonial responses. In conceptualising the “right to 
privacy” we must liighlighl the distinction between privacy in a physical 
sense and the privacy of one’s mental processes. 
e 225. So far, (he judicial understanding of privacy in our country lias 
mostly stressed on the protection of the body and physical spaces from 
intrusive actions by the Stale. While the scheme or criminal procedure as 
well as evidence law mandates interference with physical privacy through 
statutory provisions that enable arrest, detention, search and seizure among 
others, the same cannot be the basis for compelling a person “to imparl 
f personal knowledge about a relevant fact”. The theory of interrelationship of 
rights mandates that the right against self-incrimination should also he read 
as a component of "personal liberty” under Article 21. Ilence, our 
understanding of the “right to privacy” should account for its intersection 
with Article 20(3). Furthermore, the “rule against involuntary confessions” as 
embodied in Sections 24, 25, 26 and 27 of the Evidence Act, 1872 seeks to 
serve both the objectives of reliability as well as voluntariness of testimony 
given in a custodial setting. A conjunctive reading of Articles 20(3) and 21 of 
the Constitution along with the principles of evidence law leads us to a clear 
answer. We must recognise the importance of personal autonomy in aspects 
such as the choice between remaining silent and speaking. An individual’s 
decision to make a statement is the product of a private choice and there 
^ should be no scope for any other individual to interfere with such autonomy. 


71 (2003) I SCC-19.1 
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especially in circumstances where (he person faces exposure lo criminal 
charges or penalties. 

226. Therefore, it is our considered opinion that subjecting a person to a 
the impugned techniques in an involuntary manner violates the prescribed 
boundaries of privacy. Forcible interference with a person’s mental processes 

is not provided for under any statute and it most certainly conies into conflict 
with the "right against sclf-incrimination”. However, this determination does 
not account for circumstances where a person could be subjected to any of 
the impugned tests but not exposed to criminal charges and the possibility of b 
conviction. In such cases, he/she could still face adverse consequences such 
as custodial abuse, surveillance, undue harassment and social stigma among 
others. In order lo address such circumstances, it is important to examine 
some other dimensions of Article 21. 

Safeguarding the “right against cruel, inhuman or degrading treatment” 

227. We will now examine whether the act of forcibly subjecting a C 
person to any of the impugned techniques coastilutes “cruel, inhuman or 
degrading treatment”, when considered by itself. This inquiry will account 
for the permissibility of these techniques in all settings, including those 
where a person may not be subscqucnlly prosecuted but could face adverse 
consequences of a non-penat nature. The appellants have contended that the ^ 
use of the impugned techniques amounts lo “cruel, inhuman or degrading 
treatment". 

228. liven though the Indian Constitution does not explicitly enumerate a 
protection against “cruel, inhuman or degrading punishment or treatment” in 
a manner akin to the liighth Amendment of the US Constitution, this Court 
has discussed this aspect in several cases. For example, in Sunil Butra v. e 
Delhi Adirut. bJ , V.R. Krishna Iyer, J. observed: (SCC pp. 518-19, para 52) 

“52. True, our Constitution has no ‘due process’ clause or the liighth 
Amendment; but, in this branch of law, after Cooper 92 and Maneka 
Gandhi*- the consequence is the same. For what is punitively outrageous, 
scandalisingly unusual or cruel and rehabilitatively counterproductive, is 
unarguably unreasonable and arbitrary and is shot down by Articles 14 l 
and 19 and if inflicted with procedural unfairness, falls foul of Article 21. 

Part 111 of the Constitution does not part company with (he prisoner a( (he 
gates, and judicial oversight protects the prisoner’s shrunken 
fundamental rights, if flouted, frowned upon or frozen by the prison 
authority. Is a person under death sentence or undertrial unilaterally 
dubbed dangerous liable to suffer extra torment loo deep for tears? 9 
F.mphatically no, lest social justice, dignity of the individual, equality 
before the law, procedure established by law and the seven lamps of 
freedom (Article 19) become chimerical constitutional claptrap. Judges, 

63 (197S) A SCC -194 : 1979 SCC (Cri) 155 ^ 

92 Rtislom Cavtisjcc Cooper v. Union of India, (1970) ] SCC 2*18 
42 Munvka Gum Hit v. Union of InJiti, (197S) 1 SCC 248 • 
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even within a prison selling, are the real, though restricted, ombudsmen 
empowered to proscribe and prescribe, humanise and civilise the lifestyle 
a within the careers. The operation of Articles 14, 19 and 21 may be pared 
down for a prisoner but not puffed oul altogether.” (emphasis in original) 

229. In Sunil Baira case 63 this Court had disapproved of practices such 
as solitary confinement and the use of bar fetters in prisons. It was held that 
the prisoners were also entitled to “personal liberty” though in a limited 
sense, and hence Judges could enquire into (lie reasonableness of their 
treatment by ihe prison authorities, fiven though “the right against cruel, 
inhuman and degrading punishment” cannot be asserted in an absolute sense, 
there is a sufficient basis to show that Article 21 can be invoked to protect the 
“bodily integrity and dignity” of persons who are in custodial environments. 
This protection extends not only to prisoners who arc convicts and 

c undertrials, but also to those persons who may be arrested or detained in the 
course of investigations in criminal cases. 

230. Judgments such as D.K. Basil v. Slate oj'W.B , y3 , have stressed upon 
the importance of preventing the “cruel, inhuman or degrading treatment” of 
any person who is taken into custody. In respect of the present case, any 
person who is forcibly subjected to the impugned tests in the environs of a 

d forensic laboratory or a hospital would be effectively in a custodial 
environment for the same. The presumption of the person being in a custodial 
environment will apply irrespective of whether he/shc has been formally 
accused or is a suspect or a witness. Kven if there is no overbearing police 
presence, the fact of physical confinement and the involuntary administration 
of the tests is sufficient to constitute a custodial environment for the purpose 
0 ol attracting Article 20(3) and Article 21. It was necessary to clarify this 
aspect because wc arc aware of certain instances where persons are 
questioned in the course of investigations without being brought on the 
record as witnesses. Such omissions on the part of the investigating agencies 
should not be allowed to become a ground for denying the protections that 
arc available to a person in custody. 

231. 1'he appellants have also drawn our attention to some international 
conventions and declarations. Tor instance in the Universal Declaration of 
Human Rights, 1948, Article 5 states that: 

"5. No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment.” 

g 232. Article 7 of the International Covenant on Civil and Political Rights, 
1966 also touches on the same aspect. It reads as follows: 

“7. No one shall be subjected to torture or to cruel, inhuman or 
degrading treatment or punishment. In particular, no one shall be subjected 
without his free consent to medical or scientific experimentation.” 


63 Sunil Htitra v. Delhi Admit.. (1978)1 SCC-194 : 1979 SCC(Cri) 155 
93 (1997) ] SCC 116: 1997 SCC (Cri) 92 : AIR 1997 SC 6)0 
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233. Special emphasis was placed on the definitions of “torture” as well 
as “cruel, inhuman or degrading treatment or punishment” in Articles 1 and 
16 of the U.N. Convention against Torture and Other Cruel, Inhuman or 
Degrading Treatment or Punishment, 1984. 

"Article 1 

1. f or the purposes of this Convention, the term ‘torture’ means any act 
by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from him 
or a third person information or a confession, punishing him for an act he or 
a third person lias committed or is suspected of having committed, or 
intimidating or coercing him or a third person, or for any reason based on 
discrimination of any kind, when such pain or suffering is inflicted by or at 
the instigation ol or with the consent or acquiescence of a public official or 
other person acting in an official capacity. It does not include pain or 
suffering arising only from, inherent in or incidental to lawful sanctions. 

2. 1 his article is without prejudice to any international instrument or 
national legislation which docs or may contain provisions of wider 
application. 


Article 16 

1. hach Stale parly shall undertake to prevent in any territory under its 
jurisdiction other acts of cruel, inhuman or degrading treatment or 
punishment which do not amount to torture as defined in Article I, when 
such acts are committed by or at the instigation of or with the consent or 
acquiescence ol a public official or other person acting in an official 
capacity. In particular, the obligations contained in Articles 10, 11, 12 and 
13 shall apply with the substitution For references to torture or references to 
other forms of cruel, inhuman or degrading treatment or punishment. 

2. 'Ilie provisions of this Convention are without prejudice to the 
provisions of any other international instrument or national law which 
prohibits cruel, inhuman or degrading treatment or punishment or which 
relates to extradition or expulsion.” 

234. We were also alerted to the U.N. Body of Principles for the 
Protection of All Persons under any Form of Dciention or Imprisonment, 
1988 which have been adopted by the United Nations General Assembly. 
Principles 1,6 and 21 hold relevance for us: 

“Principle I 

All persons under any lomi of detention or imprisonment shall be 
treated in a humane manner and with respect for the inherent dignity of 
the human person. 


Principle 6 

No person under any form of detention or imprisonment shall be 
subjected to torture or to cruel, inhuman or degrading treatment or 
punishment. No circumstance whatever may be invoked as a justification 
lor lorlure or other cruel, inhuman or degrading treatment or punishment. 
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The term 'cruel, inhuman or degrading treatment or punishment’ 
should be interpreted so as to extend the widest possible protection 
a against abuses, whether physical or mental, including the holding of a 
detained or imprisoned person in conditions which deprive him, 
temporarily or permanently, of the use of any of his natural senses, such 
as sight or hearing, or of his awareness of place and the passing of time. 

* * * 

Principle 21 

1. It shall be prohibited to take undue advantage of the situation of a 
detained or imprisoned person lor the purpose of compelling him to 
confess, to incriminate himself otherwise or to testify against any other 
person. 

2. No detained person while being interrogated shall be subject to 
q violence, threats or methods of interrogation which impair his capacity of 

decision or his judgment." 

It was shown that protections against torture and “cruel, inhuman or 
degrading treatment or punishment” are accorded to persons who are arrested 
or detained in the course of armed conflicts between nations. 

235. In the Geneva Convention Relative to the Treatment of Prisoners of 
d War, 1949 the relevant extract reads: 

Article 17 

... No physical or mental torture, nor any other form of coercion, may 
be inflicted on prisoners of war to secure from them information of any kind 
whatever. Prisoners of war who refuse to answer may not be threatened, 
insulted, or exposed to any unpieasanl or disadvantageous treatment of any 
q kind. ... 

236. Having surveyed these materials, it is necessary to clarity that we 
arc not absolutely bound by the contents of the U.N. Convention against 
Torture and Other Cruel. Inhuman or Degrading Treatment or Ihinishmenl, 
1984 (hereinafter “the Torture Convention”). This is so because even thougli 
India is a signatory to this Convention, it has not been ratified by Parliament 

/ in the manner provided under Article 253 of the Constitution and neither do 
we have a national legislation which has provisions analogous to those of the 
Torture Convention. However, these materials do hold significant persuasive 
value since they represent an evolving international consensus on the nature 
and specific contents of human rights norms. 

237. The definition of “torture” indicates that the threshold for the same 
9 is (he intentional infliction of physical or mental pain and suffering, by or at 

the instance ol a public olficiul lor (he purpose ol extracting information or 
confessions. Cruel, inhuman or degrading treatment” has been defined as 
conduct that does not amount to torture but is wide enough to cover all kinds 
of abuses, lienee, proving the occurrence of “cruel, inhuman or degrading 
treatment" would require a lower threshold than that of torture. In addition to 
h highlighting these definitions, the counsel for the appellants have submitted 
that causing physical pain by injecting a drug can amount to “injury” as 
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defined by Section 44 JPC or "hurl” as defined in Section 319 or the same 
(’ode. 

238. In response, the counsel lor the respondents have drawn our a 
attention to the literature which suggests that in the case of the impugned 
techniques, the intention on part of the investigators is to extract information 
and not to inflict any pain or suffering. Furthermore, it has been contended 
that the actual administration ol either the narcoanalysis technique, 
polygraph examination or the BF.AP test does not involve a condemnable 
degree of "physical pain or suffering”, liven though some physical force may b 
be used or threats may be given to compel a person to undergo the tests, it 
was argued that the administration of these tests ordinarily does not result in 
physical injuries. (See Linda M. Keller, “Is Truth Scrum Torture?" 5 '.) 

239. However, it is quite conceivable that the administration of any of 

these techniques could involve the infliction of “mental pain or suffering” 
and the contents or their results could expose the subject to physical abuse. c 
When a person undergoes a narcoanalysis test, he/she is in a half-conscious 
stale and subsequently does not remember the revelations made in a 
drug-induced stale. In the case of polygraph examination and the BHAP test, 
the test subject remains fully conscious during the tests but does not 
immediately know the nature and implications of the results derived from the 
same. However, when hc/she later learns about the contents of the & 
revelations, they may prove to be incriminatory or be in the nature of 
testimony that can be used to prosecute other individuals. We have also 
highlighted the likelihood of a person making incriminatory statements when 
hc/she is subsequently confronted with the test results. The realisation of 
such consequences can indeed cause "mental pain or suffering” for the 
person who was subjected to these tests. The test results could also support e 
the theories or suspicions of the investigators in a particular case. These 
results could very well confirm suspicions about a person’s involvement in a 
criminal act. For a person in custody, such confirmations could lead to 
specifically targeted behaviour such as physical abuse. In this icgard, wc 
have repeatedly expressed our concern with situations where the test results 
could trigger undesirable behaviour. / 

240. We must also contemplate situations where a (brent given by the 
investigators to conduct any of the impugned tests could prompt a person lo 
make incriminatory statements or to undergo some mental trauma, (especially 
in cases of individuals from weaker sections of society who are unaware of 
their fundamental rights and unable to afford legal advice, the mere 
apprehension of undergoing scientific tests that supposedly reveal the truth ® 
could push them lo make confessional statements. Hence, the act of 
threatening to administer the impugned tests could also elicit testimony. It is 
also quite conceivable that an individual may give his/her consent to undergo 
the said tests on account of threats, false promises or deception by the 
investigators. For example, a person may be convinced lo e: c iiis/hcr 

h 

94 20 American University International I jw Review 521-612 (2005) 
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consent alter being promised that this would lead lo an early release from 
custody or dropping of charges. However, after the administration of the tests 
a the investigators may renege on sucli promises. In such a case the relevant 
inquiry is not confined to the apparent voluntariness of the act of undergoing 
the tests, but also includes an examination of the totality of circumstances. 

241. Such a possibility had been outlined by the National Human Rights 
Commission which had published “ Guidelines Relating to Administration of 
Polygraph Test (lie Detector Test) on an Accused (2000)". The relevant 

b extract has been reproduced below: 

"... The lie detector test is much too invasive to admit of the 
argument that the authority for lie detector tests comes from the general 
power to interrogate and answer questions or make statements. (Sections 
160-167 CrPC) However, in India we must proceed on the assumption of 
constitutional invasivcncss and evidentiary impennissiveness to lake the 
view that such holding of tests is a prerogative of the individual, not an 
empowerment of the police. Inasmuch as this invasive lest is not 
authorised by law, it must perforce be regarded as illegal anti 
unconstitutional unless it is voluntarily undertaken under non-cocreivc 
circumstances. If the police action of conducting a lie detector test is not 
authorised by law and impermissible, the only basis on which il could he 
° justified is, ir it is volunteered. There is a distinction between: (a) 
volunteering, and (h) being asked to volunteer. This distinction is of 
some significance in the light of the statutory and constitutional 
protections available to any person, Jhcrc is a vast difference between a 
person saying, ‘I wish lo lake a lie detector test because 1 wish lo dear 
my name’, and when a person is told by Hie police. ‘If you want to clear 
e your name, take a lie detector test.’ A still worse situation would be 
where the police say. ‘'lake a lie detector lest, and we will let you go.’ In 
the first example, the person voluntarily wants to take the test. It would 
still have to he examined whether sucli volunteering was under coercive 
circumstances or not. In the second and third examples, the police 
implicitly (in the second example) and explicitly (in the third example) 
link up the taking ol the lie detector lest to allowing the accused to go 
free.” 

242. We can also contemplate a possibility that even when an individual 
fiecly consents lo undergo the tests in question, the resulting testimony 
cannot be readily characterised as voluntary in nature. This is attributable to 
the dillcronces between the manner in which the impugned tests are 

9 conducted and an ordinary interrogation. In an ordinary interrogation, the 
investigator asks questions one by one and the subject has the choice of 
remaining silent or answering each of these questions. This choice is 
repeatedly exercised after each question is asked and the subject decides the 
nature and content of each testimonial response. On account of the 
continuous exercise of such a choice, the subject’s verbal responses can be 
h described as voluntary in nature. However, in the contexl of the impugned 
techniques the test subject docs not exercise such a choice in a continuous 
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manner. Aftci the initial consent is given, the subject has no conscious 
control over the subsequent responses given during the test. In case of the 
narcoanalysis technique, the subject speaks in a drug-induced state and is 
clearly not aware of his/her own responses at the time. In (he context of 
polygraph examination and the BF.AF tests, the subject cannot anticipate the 
contents of the “relevant questions" that will be asked or the “probes" that 
will be shown. Furthermore, the results are derived from the measurement of 
physiological responses and hence the subject cannot exercise an effective 
choice between remaining silent and imparting personal knowledge. In light 
of these {acts, it was contended that a presumption cannot be made about the 
voluntariness ol the test results even if the subject had given prior consent. 

243. In this respect, we can re-cmphasisc Principles 6 and 21 of the U.N. 
Body of Principles for the Protection of All Persons under any Form of 
Detention or Imprisonment, 1988. The Explanation to Principle 6 provides 
that: 

“The term 'cruel, inhuman or degrading treatment or punishment' 
should be interpreted so as to extend the widest possible protection 
against abuses, whether physical or mental, including the holding of a 
detained nr imprisoned person in conditions which deprive him. 
temporarily or permanently, of the use of any of his natural senses, such 
as sight or hearing, or of his awareness of place and the passing of lime” 
Furthermore. Principle 21(2) lays down that: 

“21. (2) No detained person while being interrogated shall be 
subjected to violence, threats or methods ol interrogation which impair 
his capacity ol decision or his judgment.” 

244. It is undeniable that during a narcoanalysis interview, the lest 
subject does lose “awareness of place and passing of time". It is also quite 
evident that all Hie three impugned techniques can be described as methods 
or interrogation which impair the lest subject's “capacity of decision or 
judgment . (ming by the language of these principles, we hold that the 
compulsory administration ol the impugned techniques constitutes "cruel, 
inhuman or degrading treatment” in (he context of Article 21. It must be 
remembered that the law disapproves of involuntary testimony, irrespective 
of the nature and degree ol coercion, threats, fraud or inducement used to 
elicit the same. Ihc popular perceptions of terms such as "torture" and 

cruel, inhuman of degrading treatment" are associated with gory images of 
blood-letting and broken bones. However, we must recognise that a forcible 
intrusion into a person’s mental processes is also an affront to human dignity 
and liberty, often with grave anil long-lasting consequences. |A similar 
conclusion has been made in the following paper: Marcy Strauss, “Criminal 
Defence in the Age of Terrorism—Torlure” ,;5 .| 

245. It would also be wrong to sustain a comparison between the forensic 
uses of these techniques and the practice of medicine. It has been suggested 
that patients undergo a certain degree of “physical or mental pain and 
suffering” on account of medical interventions such as surgeries and drug 


95 -IS New York I.aw School I.aw Review 201-27*1 <2(X)3/2004) 
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treatments. However, such interventions are acceptable since the objective is 
to ultimately cure or prevent a disease or disorder. So it is argued that if the 
a in Hid ion of some "pain and suffering” is permitted in the medical field, it 

should also be tolerated for the purpose of expediting investigations in 
criminal cases. This is the point where our constitutional values step in. A 
society governed by rules and liberal values makes a rational distinction 
between the various circumstances where individuals face pain and suffering. 
While the infliction of a certain degree of pain and suffering is mandated by 
b law in the form of punishments for various offences, the same cannot he 
extended to all those who arc questioned during the course or an 
investigation. Allowing the same would vest unlimited discretion and lead to 
the disproportionate exercise or police powers. 

Incompatibility with the "right to fair trial" 

246. Jhc respondents’ position is that the compulsory administration of 
c the impugned techniques should be permitted at least for investigative 

purposes, and il the lest results lead to the discovery of fresh evidence, then 
these fruits should be admissible. We have already explained in light of (ho 
conjunctive reading of Article 20(3) of the Constitution and Section 27 of the 
Fvidenco Act. that if the laci ol compulsion is proved, the test results will not 
be admissible as evidence. However, for the sake of argument, if we were to 
d agree with the respondents and allow investigators to compel individuals to 
undergo these tests, il would also affect some of the key components of the 
“right to fair trial”. 

247. The decision of this Court in D.K. Bonn v. Slate of had 

stressed upon the entitlement of a person in custody to consult a lawyer. 
Access to legal advice is an essential safeguard so that an individual can be 

e adequately apprised of his constitutional and statutory rights. This is also a 
measure which checks custodial abuses. However, the involuntary 
administration of any of the impugned tests can lead to a situation where 
such legal advice becomes ineffective. For instance even if a person receives 
the best of legal advice before undergoing any of these tests, il cannot prevent 
(he extraction of information which may prove to be inculpatory by itself or 
f lead to the subsequent discovery of incriminating materials. Since the subject 
has no conscious control over the drug-induced revelations or substantive 
inferences, the objective of providing access to legal advice arc frustrated. 

248. Since the subject is not immodialely aware of (he contents of the 
drug-induced revelations or substantive inferences, it is also conceivable that 
the investigators may chose not to communicate them to the subject even 

g allcr completing the tests. In fact statements may he recorded or charges 
framed without the knowledge of the test subject. At the stage of trial, the 
prosecution is obliged to supply copies of all incriminating materials to the 
dclendanl but reliance on the impugned tests could curtail the opportunity of 
presenting a meaningful and wholesome defence. If the contents of the 
revelations or inferences are communicated much later to the defendant, there 
b may not be su 1 licient time to prepare an adequate defence. 


93 (1997) 1 SCC ,116: 2997 SCC (Cri) 92 
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249. Earlier in this judgment, we had surveyed sonic foreign judicial 
precedents dealing with each of the tests in question. A common concern 
expressed with regard to each of these techniques was the questionable a 
reliability ol' the results generated by them. In respect of the narcoanalysis 
technique, it was observed that there is no guarantee that the drug-induced 
revelations will be truthful. Furthermore, empirical studies have shown that 
during the hypnotic stage, individuals are prone to suggestibility and there is 

a good chance that lalse results could lead to a finding of guill or innocence. 

As far as polygraph examination is concerned, though there are some studies ^ 
showing improvements in the accuracy of results with advancement in 
technology, there is always scope for error on account ol several factors. 
Objections can be raised about the qualifications of the examiner, the 
physical conditions under which the lest was conducted, the manner in which 
questions were trained and the possible use ol “countermeasures” by the test 
subject, A significant criticism of polygraphy is that sometimes the 
physiological responses lriggcrcd by feelings such as anxiety and fear could ° 
be misread as those triggered by deception. Similarly, with the P300 waves 
test there are inherent limitations such as Ihe subject having had “prior 
exposure” to the “probes” which are used as stimuli. Furthermore, this 
technique has not been the focus of rigorous independent studies. The 
questionable scientific reliability of these techniques comes into conflict with . 
the standard ol proof “beyond reasonable doubt” which is an essential feature ° 
of criminal trials. 

250. Another factor that merits attention is the role of the experts who 
administer these tests. While the consideration of expert opinion testimony 
has become a mainstay in our criminal justice system with the advancement 
of fields such as forensic toxicology, questions have been raised about Ihe 
credibility ol experts who are involved in administering the impugned 6 
techniques. It is a widely accepted principle for cvalualing the validity of any 
scientific technique that it should have been subjected to rigorous 
independent studies and peer review. This is so because the persons who are 
involved in the invention and development of certain techniques are 
perceived to have an interest in their promotion. Hence, it is quite likely that 
such persons may give unduly favourable responses about the reliability of r 
the techniques in question. 

251. Even though India does not have a jury system, the use of the 
impugned techniques could impede the fact-finding role of a trial Judge. This 
is a special concern in our legal system, since the same Judge presides over 
the evidentiary phase of the trial as well as the guilt phase. The consideration 

of the lest results or their fruits for the purpose of deciding on their 9 
admissibility could have a prejudicial effect on the Judge’s mind even if the 
same are not eventually admitted as evidence, 

252. Furthermore, we echo the concerns expressed by the Supreme Court 
oT Canada in It. v. Helmut 1 , where it was observed that reliance on scientific 
techniques could cloud human judgment on account of an “aura of 

11 (1987) 36 err 3.1 -181 : (1987) 2 SCR 398 (Can SC) 
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infallibility". While Judges are expected lo be impartial and objective in their 
evaluation of evidence, one can never discount the possibility of undue public 
a pressure in some cases, especially when the test results appear lo be 
inculpatory. We have already expressed concerns with situations where media 
organisations have cither circulated Iho video recordings of narcoanalysis 
interviews or broadcasted dramatised reconstructions, especially in 
sensational criminal cases. 

253- Another important consideration is that of ensuring parity between 
b the procedural safeguards that arc available to the prosecution and the 
deicnce. II we were to permit the compulsory administration of any of die 
impugned techniques at (he behest of investigators, (here would be no 
principled basis to deny the same opportunity to die defendants as well as 
witnesses. 11 the investigators could just’ll y reliance on these techniques, there 
would be an equally compelling reason to allow the indiscrete administration 
C ol these tests at (lie request or convicts who want reopening of their eases or 
even for the purpose of attacking and rehabilitating the "credibility of the 
witnesses during a trial. The decision in United States v. Scheffer 10 , has 
highlighted the concerns with encouraging litigation, that is, collateral lo the 
main facts in issue. Wc are of the view that an untrammelled right of 
resorting to the techniques in question will lead to an unnecessary risc in the 
d volume ol frivolous litigation before our courts. 

254. 1 .asily, we must consider the possibility that the victims of offences 
could be lorcibly subjected lo any of these techniques during the course of 
investigation. We have already highlighted a provision in the l.aboraloiy 
Procedure Manual for polygraph tests which contemplates the same lor 
ascertaining the testimony of victims of sexual offences. In light of the 

e preceding discussion, it is our view that irrespective of the need to expedite 
investigations in such cases, no person who is a victim of an offence can ho 
compelled to undergo any of the tests in question. Such a forcible 
administration would be an unjustified intrusion into mental privacy and 
could lead to further stigma for the victim. 

f Examining the “compelling public interest” 

255. The respondents have contended that even if the compulsory 
administration of the impugned techniques amounts lo a seemingly 
disproportionate intrusion into personal liberty, their investigative use is 
justifiable since there is a compelling public interest in eliciting information 
that could help in preventing criminal activities in the future. Such utilitarian 

9 considerations hold some significance in light of the need to combat terrorist 
activities, insurgencies and organised crime, it has been argued that such 
exigencies justify some intrusions into civil liberties. The textual basis for 
these restraints could be grounds such as preserving (he “sovereignly and 
integrity ol India , the security ol the Stale" and "public order” among 
others. 11 was suggested that if investigators are allowed to rely on these tests. 
h the results could help in uncovering plots, apprehending suspects and 

10 1-101. lid 2d 113 : 523 US 303 (1998) 
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preventing armed attacks as well as the commission or offences. Reference 
was also made to the frequently discussed “ticking bomb" scenario. This 
hypothetical situation examines the choices available to investigators when a 
they have reason to believe that the person whom they are interrogating is 
aware of the location of a bomb. The dilemma is whether it is justifiable to 
use torture or other improper means for eliciting information which could 
help in saving the lives of ordinary citizens. [The arguments for the use of 
"truth serums” in such situations have been examined in the following 
articles: Jason R. Odcshoo, “Truth or Dare?: Terrorism and Tnilh Serum in ft 
the Post-9/11 World” 96 ; Kenneth Lasson, ‘Torture, Truth Serum, and Ticking 
Bombs: Toward a Pragmatic Perspective on Coercive Interrogation” 97 .] 

256. While these arguments merit consideration, it must be noted that 
ordinarily it is the task of the legislature to arrive at a pragmatic balance 
between the often competing interests of “personal liberty” and “public 
safely . In our capacity as a constitutional court, we can only seek to c 
preserve the balance between these competing interests as reflected in the 
texl of the Constitution and its subsequent interpretation. There is absolutely 

no ambiguity on the status of principles such as the ‘Tight against 
sell-incrimination" and the various dimensions of “personal liberty”. We 
have already pointed out that the rights guaranteed in Articles 20 and 21 of 
(he Constitution ol India have been given a non-derogable status and they are d 
available to citizens as well as foreigners. Il is not within the competence of 
the judiciary to create exceptions and limitations on the availability of these 
rights. 

257. Liven though the main task ol constitutional adjudication is to 
safeguard the core organising principles of our polity, we must also highlight 
some practical concerns that strengthen (he case against the involuntary- e 
administration of the tests in question. Firstly, the claim that the results 
obtained from these techniques will help in extraordinary situations is 
questionable. All ol the tests in question are those which need to he patiently 
administered and the forensic psychologist or the examiner has to be very 
skilful and thorough while interpreting the results. In a narcoanalysis lest the 
subject is likely to divulge a lot of irrelevant and incoherent information. The ^ 
subject is as likely to divulge false information as he/shc is likely to reveal 
uselul lacls. Sometimes the revelations may begin to make sense only- when 
compared with the testimony of several other individuals or through the 
discovery of fresh materials. In a polygraph test, inlerprcling the results is a 
complex process that involves account ing for distortions such as 

countermeasures’ used by the subject and weather conditions among others. 9 
In a BHAP test, there is always the possibility of the subject having had prior 
exposure to the probes’ that arc used as stimuli. All of this is a gradually 
unfolding process and il is not appropriate to argue that the test results will 
always prove to be crucial in limes of exigency. Il is evident that both the 

06 57 Stanford Law Review 209-255 (October 2004) ^ 

97 39 Loyola Univcniiy Chicago Low Journal 329- 360 (Winter 2008) 
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tasks ol preparing lor these tests and interpreting their results need 
considerable time and expertise. 

a 258. Secondly, if we were to permit the forcible administration of these 
techniques, it could be the lirst step on a very slippery slope as far as llic 
standards of police behaviour arc concerned. In some of the impugned 
judgments, it has been suggested that the promotion of these techniques 
could reduce the regrettably high incidence of “third-degree methods” that 
arc being used by policemen all over the country. This is a circular line of 
b reasoning since one form of improper behaviour is sought to be replaced by 
another. What this will result in is that investigators will increasingly seek 
reliance on the impugned techniques rather than engaging in a thorough 
investigation. The widespread use of“lhird-dcgree” interrogation methods so 
as to speak is a separate problem and needs to be tackled through long-term 
solutions such as more emphasis on the protection of human rights during 
c police training, providing adequate resources lor investigators and stronger 
accountability measures when such abuses do lake place. 

259. 1 hirdly. the claim lhal the use ot these techniques will only be 
sought in cases involving heinous offences rings hollow since there will no 
principled basis for restricting their use once the investigators are given the 
discretion to do so. From the statistics presented before us as well as the 
charges liled against the parties in the impugned judgments, it is obvious that 
investigators have sought reliance on the impugned tests to expedite 
investigations, unmindful of (he nature of offences involved. In this regard, 
we do not have the authority to permit the qualified use of these techniques 
by way of enumerating the offences which warrant their use. By itself, 
permitting such qualified use would amount to a law-making function which 

e is clearly outside the judicial domain. 

260. One ol the main funclions of constitutionally prescribed rights is to 
safeguard the intcrcsls of citizens in their interactions with the Government. 
As the guardians of these rights, wc will be failing in our duly if we permit 
any citizen to be forcibly subjected to the tests in question. One could argue 

{ that some of the parties who will benefit from this decision are hardened 
criminals who have no regard for societal values. However, it must be borne 
in mind that in constitutional adjudication our concerns are not confined to 
the Jam at hand but extend to the implications of our decision lor the whole 
population as well as the future generations. 

261. Sometimes there are apprehensions about Judges imposing their 
g personal sensibilities through broadly worded terms such as “substantive due 

process”, but in this case our inquiry has been based on a 1‘aiililut 
understanding ol principles entrenched in our Constitution. In this context it 
would be useful to refer to some observations made by the Supreme Court of 
Israel in Public Committee Against Torture i/i Israel v. State of Israel 1 ™, 
where it was held that the use of physical means (such as shaking the suspect, 
/j sleep deprivation and enforcing uncomfortable positions for prolonged 


9S 0999) 7 JHIRC 31 : Itc 5100/9-1 {1999} (SCof Israel) 
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periods) during interrogation of lerrorism suspects was illegal. Among other 
questions raised in that case, it was also held that llte “necessity” defence 
could be used only as a post-factum justification for past conduct and that it a 
could not be the basis of a blanket pre-emptive permission for coercive 
interrogation practices in the future. Ruling against such methods. Aharon 
Barak. J. held at p. 26: 

J h *s is 'he destiny of democracy, as not all means are acceptable 
to it, and not all practices employed by its enemies arc open before it. 
Although a democracy must often light with one hand tied behind its b 
back, it nonetheless has the upper hand. I’reserving the 'rule of law' and 
recognition of an individual's liberty constitutes an important component 
in its understanding of security.” 

Conclusion 

262. In our considered opinion, the compulsory administration of the c 
impugned techniques violates the “right against self-incrimination”. This is 
because the underlying rationale of the said right is to ensure the reliability as 
well as voluntariness of statements that arc admitted as evidence. This Court 
has recognised that the protective scope of Article 20(3) extends to the 
investigative stage in criminal cases and when read with Section 161(2) of 
'he Code of Criminal Procedure, 1973 it protects accused persons, suspects d 
as well as witnesses who are examined ciuring an investigation. The test 
results cannot be admitted in evidence if they have been obtained through Ibc 
use of compulsion. Article 20(3) protects an individual’s choice between 
speaking and remaining silent, irrespective of whether the subsequent 
testimony proves to lie inculpatory or exculpatory. Article 20(3) aims to 
prevent the forcible “conveyance of personal knowledge that is relevant to the e 
lads in issue . I he results obtained from each of the impugned tests hear a 
“testimonial” character and they cannot be categorised as material evidence. 

263. We are also ol the view that forcing an individual to undergo any of 
the impugned techniques violates the standard of “.substantive due process” 
which is required for restraining personal liberty. Such a violation will occur 
irrespective of whether these techniques arc forcibly administered during the / 
course of an investigation or for any other purpose since the test results could 
also expose a person to adverse consequences of a non-ponal nature. The 
impugned techniques cannot be read into the statutory provisions which 
enable medical examination during investigation in criminal cases i.e. the 
Explanation to Sections 53, 53-A and 54 ol the Code of Criminal Procedure, 
1973. Such an expansive interpretation is not feasible in light of the rule of g 
ejusdem generis” and the considerations which govern the interpretation of 

statutes in relation to scientific advancements. Wc have also elaborated how 
the compulsory administration of any of these techniques is an unjustified 
intrusion into the mental privacy of an individual, ft would also amount to 
"cruel, inhuman or degrading treatment” with regard to the language of 
evolving international human rights norms. Furthermore, placing reliance on h 
the results gathered from these techniques comes into conflict with the “right 
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lo fair (rial”, invocations of a compelling public interest cannot justify the 
dilution of constitutional rights such as the “right against seir-incriininalion". 
a 264. In light of these conclusions, we hold that no individual should be 
forcibly subjected to any of the techniques in question, whether in the context 
of investigation in criminal cases or otherwise. Doing so would amount to an 
unwarranted intrusion into personal liberty. However, we do leave room for 
the voluntary administration of the impugned techniques in the context of 
criminal justice provided that certain safeguards are in place. Kven when the 
b subject has given consent to undergo any of these tests, the test results by 
themselves cannot be admitted as evidence because the subject does not 
exercise conscious control over the responses during the administration of the 
test. However, any information or material that is subsequently discovered 
with the help of voluntary administered test results can be admitted in 
accordance with Section 27 of the Evidence Act, 1872. 

c 265. The National Human Rights Commission had published Guidelines 
for the Administration of Polygraph Test (Lie Detector Test) on an Accused in 
2000. 1'hesc Guidelines should be strictly adhered to and similar safeguards 
should be adopted for conducting the ''narcoanalysis technique” and the 
“Hrain Electrical Activation Profile” lest. The text of these Guidelines has 
been reproduced below: 

(/) No lie detector tests should be administered except on the basis of 
consent of the accused. An option should be given to (he accused whether 
he wishes to avail such test. 

(it) If die accused volunteers for a lie detector lest, he should be 
given access lo a lawyer and the physical, emotional and legal 
g implication ol such a test should be explained to him by the police and 
his lawyer. 

(Hi) The consent should be recorded before a Judicial Magistrate. 

(/V) During the hearing before the Magistrate, Ihe person alleged to 
have agreed should be duly represented by a lawyer. 

(v) At the hearing, the person in question should also be told in clear 
1 terms that the statement that is made shall not be a “confessional” 
statement to the Magistrate but will have the status of a statement made 
lo the police. 

(i'/) 1 he Magistrate shall consider all factors relating to the detention 
including the length ol detention and the nature of the interrogation. 

ihe actual recording oJ the lie detector test shall be done by an 
y independent agency (such as a hospital) and conducted in the presence of 
a lawyer. 

0'«0 A lull medical and factual narration of the manner of the 
information received must be taken on record. 

266. 1 he present batch of appeals is disposed of accordingly. 
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(2011) 7 Supreme Court Cases 547 
(Before B. Sudershan Reddy and S.S. nijjar, JJ.) 

3 NANDIN1 SUNDAR AND OTHERS .. Petitioners; 

Versus 

STATE OF CHHATTISGARH .. Respondent. 

Writ Petition (C) No. 250 of 2007 t with WPs (Crl.) Nos. 119 of 2007 
k and 103 of 2009, decided on July 5, 20! 1 

A. Police — Chhattisgarh Police Act, 2007 (13 of 2007) — Ss. 9 and 23 
— Appointment of tribal youths as Special Police Officers (SPOs) lor 
counter-insurgency activities against Maoists/Naxalites — Constitutionality 

— No minimum educational qualification — 42 hours’ training to those 
who had passed fifth class, and one month extra training Tor those who had 
c not — Employment temporary in nature for one year albeit extendable from 
year to year — Firearms provided to SPOs (tribal youths) them but their 
duties placing their lives in equal or more danger than that faced by regular 
police officers — However, remuneration limited to honorarium of Rs 3000 
per month — Such appointment, held, treated uncquals as equals and 
denigrated such SPOs’ dignity as human beings — Hence, violative of Art. 
^ 14 as well as Art. 21 — Such risky employment could not be conceived 

under rubric ot “livelihood” within Art. 21 — Considering various aspects 
of such employment, held, such SPOs could be targets or Maoists/Naxalites 
and, after expiry of the short term of employment could themselves be a risk 
to the Slate, to security forces or even to society and people in the area 
concerned — Such risks, held, violative of Art. 21 — Use of such SPOs in 
Chhattisgarh could not in the absence of its legality and constitutionality be 
e justified merely on the ground of effectiveness — Detailed directions laying 
down corrective measures, issued — Constitution of India — Arts. 14, 21 
and 1(52 — Human and Civil Rights — Maoist/Naxalitc uprising 

B. Police — Chhattisgarh Police Act, 2007 (13 ol' 2007) — Ss. 9 and 23 
— Appointment of Iribnls as SPOs for counter-insurgency activities against 

f Maoists/Naxalites — If, on facts, was with their will and volition — Test to 
determine — Degree of free will and volilion, held, has to be estimated with 
due respect to, and in context of, the complex concepts the persons 
concerned arc expected to grasp, including adequacy or otherwise of their 
training lor the task they arc to perform — So considered, held, informed 
consent not inferable in present ease — Contract Act, 1872 — S. 14 — 
Jurisprudence •—• Paternalism of State — Parens patriae role — Instance of 

9 C. Constitution of India — Arts. 162,73, 14 and 21 — Policy decision of 
State — Validity — Effectiveness of such policy, held, not sole determinant 
— It should be legal and supported by constitutional framework — 
Administrative Law — Administrative Action — Administrative or 
executive function — Policy — Policy decision — Validity 


t Under Article 22 oldie Conshliiliim of India 
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D. Constitution of India ~ Arts. 32, 162, 73, 14, 21 and Sch. VII List II 
Entry 1 — Exercise of power under Art. 32 — Essence and scope of — 
While striking down Slate policies designed to combat terrorism and 
extremism, held, judiciary does not seek to interfere with security 

considerations which are within the purview of executive and legislature_ 

Judiciary intervenes in such matters only to safeguard constitutional values 
and goals, and fundamental rights such as equality and right to life — 
Further held, every organ of State must function within lour corners or 
constitutional responsibility — That is the ultimate rule of law — Judicial 
review — Scope — Constitutional Law — Grand and Separation of powers 
— Rule of law 

E. Police — Chhaltisgarh Police Act, 2007 (13 of 2007) — Ss. 2(h), (k) 
& (o), 9(1) & (2), 23(l)(a) to (I), 24, 25, 50 and S3 — Constitutionality of 
Ss. 9 and 23 — Obligations of Central Government where its linancial 
assistance enabled State Government to appoint Special Police Officers 
(SPOs) 

— Provision in S. 9 empowering SP to appoint SPOs, without specifying 
any limits as to number or SPOs to be appointed, their qualifications, their 
training or duties, held, violative or Art. 14 unless read down — S. 9 of 2007 
Act contrasted with S. 17, Police Act, 1861 — Similarly, functions and 
responsibilities of police officers enumerated in S. 23 of 2007 Act, except 
S. 23(l)(h) and S. 23(l)(i), to the extent they arc construed as responsibilities 
that may be undertaken by SPOs, held, have also to be read down 

— Notwithstanding that policing and law and order are State subjects, 
where financial assistance given by Central Government enabled Stale 
Government to appoint SPOs, held, Central Government too was under 
obligation to issue directions as to manner of recruitment of SPOs, their 
training and purposes for which they could be deployed — Further held, 
even the Special Police Officers (Appointment, Training and Conditions of 
Service) Regulatory Procedures, 2011 framed by Chhattisgarh Stale were 
not likely to improve the situation — Provisions of said Procedures 
considered in detail — Police Act, 1861 — Ss. 17,18 and 19 — Constitution 
of India — Arls. 14, 355 and Sch. VII List II Entries 1 and 2 — 
Interpretation of Statutes — Subsidiary Rules — Reading down a statute 

F. Police — Chhattisgarh Police Act, 2007 (13 of 2007) — Ss. 9(1) & (2) 
and 23(1 )(a) to (I) — Appointment of SPOs to perform duties of regular 
police officers except those specified in Ss. 23(l)(h) and 23(l)(i), held, 
unconstitutional — Constitution of India, Arts. 14 and 21 

The petitioners in the present writ petiiion filed under Article 32 of die 
Constilution alleged, inter alia, widespread violation of human rights of people 
of Dantcwada District, and its neighbouring areas in Chhattisgarh State, on 
account of the ongoing armed Maoist/Naxalitc insurgency, and the counter¬ 
insurgency activities launched by the State Government. That the State of 
Chhattisgarh was actively promoting the activities of an armed civilian vigilante 
group, “Sahva Judum”, which had led to further widespread violation of human 
rights. However, die respondent State claimed that it had powers to arm the 
young men of the tribal tracts, who were appointed as temporary police officers 
(SPOs) to light the alleged Maoist extremists, It added that Salwa Judum had 


5 > 
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almost ceased to exist, and that the Special Police Officers (SPOs) were not 
Salwa Judum. It insisted that the only option for the State was to rule with an 
a iron fist, establish a social order in which every person speaking for human rights 
of citizens was to be deemed as suspect, and a Maoist. In that view, persons like 
the petitioners and one S, a civil society leader (petitioner in a connected writ 
petition) were all to be treated as Maoists, or supporters of Maoists. By an 
interim order, Lhe Supreme Court directed the National Human Rights 
Commission (NHRC) to verify the petitioners - allegations and file a report. 
NI1RC filed its report. The Supreme Court then directed the Chhaitisgnrh 
b Government to consider the same and to comply with certain directions given by 
the Supreme Court. 

The issues raised during the present hearing related to; (i) die nature of 
employment of SPOs, also popularly known as Koya Commandos, the maimer of 
their training, their status as police officers, the fact that they were provided with 
firearms, and the various allegations of the excessive violence perpetrated by 
such SPOs; and (i7) allegations made by 5’, of certain events of lawlessness and 
L violence. 

Directing the ease to be listed again in the first week of September, 2011 for 
further directions, the Supreme Court 
Held ; 

Article 14 is violated by Lhe policy of appointment of SPOs in the present 
case because subjecting such youngsters to the same levels of dangers as 
o members of the regular force who have better educational backgrounds, receive 
better training, and because of better educational backgrounds possess a better 
capacity to benefit from training that is appropriate for the duties to be performed 
in counter insurgency activities, would be to treat unequals as equals. Moreover, 
inasmuch as such youngsters, with such low educational qualifications and the 
consequent scholastic inabilities to benefit from appropriate training, can also not 
e be expected lo be effective in engaging in counter-insurgency activities, the 
policy of employing such youngsters as SPOs engaged in counter-insurgency 
activities is irrational, arbitrary and capricious. (Paras 73, 74, 79 and 89) 

. Article 21 is violated because, notwithstanding die claimed volition on the 
part of these youngsters to appointment as SPOs engaged in counter-insurgency 
activities, youngsters with such low educational qualifications cannot be 
expected to understand die dangers dial they are likely lo face, the skills needed 
lo face such dangers, and the requirements of the necessary judgment while 
discharging such responsibilities. I'unhcr, because of dicir low levels of 
educational achievements, they will also not be in a position to benefit from an 
appropriately designed training program, that is commensurate with die kinds of 
duties, liabilities, disciplinary code and dangers that they face, to their lives and 
hcaldi. Consequently, appointing such youngsters as SPOs with duties, that 
g would involve any counter-insurgency activities against the Maoists, even if it 
were claimed that they have been put through rigorous training, would be to 
endanger their lives. (Pams 73,75 and 89) 

Certainly, within the ambit of all those “limits and faculties by which life is 
enjoyed also lies respect for dignity of a human being, irrespective of whether 
he or she is poor, illiterate, less educated, and less capable of exercising proper 
choice, The State has been found to have the positive obligation pursuant to 
n Article 21 to necessarily undertake those steps that would enhance human 
dignity, anti enable the individual to lead a life of at least some dignity. The 
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Preamble oF the Constitution affirms as the goal of the nation, the promotion of 
human dignity. The actions of the State, in appointing barely literate youngsters, 
as SPOs engaged in counter-insurgency activities, of any kind, against the 
Maoists, who are incapable, on account of low educational achievements, of 
learning all the skills, knowledge and analytical tools to perform such a rote, and 
thereby endangering their lives, is necessarily a denigration of their dignity as 
human beings. (p ; ,ra 77) 

Olga Tallis v. Ilomhay Municipal Corpn., (1985) 3 SCC 545, relied on 
Mtam v. Illinois. 24 L Ed 77 ; 94 US 113 (1875), cited 

To employ such ill-equipped youngsters as SPOs engaged in counter- 
insurgency activities, including the tasks of identifying Maoists and non-Maoists, 
and equipping them with firearms, would endanger the lives of others in the 
society. That would be a violation of Article 21 rights of a vast number of people 
in the society. That they arc paid only an “honorarium", and appointed only for 
temporary periods, are further violations of Article 14 and Article 21, 

(Paras 78, 36, 37 and 47 to 72) 
To pay only an honorarium to those youngsters, even though they place 
themselves in equal danger, and in fact even more, than regular police officers, is 
to denigrate the value of their lives. It can only be justified by a cynical, and 
indeed an inhuman altitude, that places little or no value on the lives of such 
youngsters. Further, given the poverty of those youngsters, and the feelings of 
rage, and desire for revenge that many suffer from, on account of their previous 
victimisation in a brutal social order, to engage them in activities that endanger 
their lives, and exploit their dehumanised sensibilities, is to violate the dignity of 
human life, and humanity. (Ptira 79) 

I he Stale of Chhattisgarh and the Union of India, claim that employing such 
youngsters as SPOs engaged in counter-insurgency activities is vital, and 
necessary to provide security to the people affected by Maoist violence, and to 
fight the threat or Maoist extremism. The State necessarily has the obligation, 
moral and constitutional, to combat such extremism, and provide security to the 
people of the country. When the judiciary strikes down State policies, designed 
to combat terrorism and extremism, it docs not seek to interfere in security 
considerations, for which the expertise and responsibility lie with the executive, 
directed and controlled by the legislature. The judiciary intervenes in such 
matters in order to safeguard constitutional values and goals, and fundamental 
rights such as equality, and right to life. Indeed, such expertise and 
responsibilities vest in the judiciary. (Paras 81 and 82) 

The primordial constitutional value is that it is the responsibility of every 
organ of the Stale to function within the four comers of constitutional 
responsibility. That is the ultimate rule of law. (Para 84) 

CVK Industries v. WO, (2011) 4 SCC 36 ..followed 
Both the Union of India and the State of Chhattisgarh, have sought to 
rationalise the use of SPOs in Chhattisgarh, on the ground that they are effective 
in combating Maoist/Naxalitc activities and violence. The fight against terrorism 
and/or extremism cannot be effectuated by constitutional democracies by 
whatever means that arc deemed to be efficient. Efficiency is not the sole arbiter 
of all values, and goals that constitutional democracies seek to be guided by, and 
achieve. Consequently, all efficient means, if indeed they are efficient, arc not 
legal means, supported by constitutional frameworks. (Paras 85, 89 and 86) 
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Abradant v. Ministry of Defense. HC 3451/02. 56(3) PD (also ciled in Aharon Barak. The 
Judge in a Democracy (Princeton University Press, 2003)]. relied on 

a lhe primordial problem lies deep within the socio-economic policies 

pursued by the State in n society that was already endemically, and horrifically, 
suffering from gross inequalities. Consequently, the fight against Maoists/ 
Naxaliles is no less a fighl for moral, constitutional and legal authority over the 
minds and hearts of our people. The Constitution of India provides the gridlines 
within which the State is to act, both to assert such authority, and also to initiate, 
nurture and sustain such authority. To transgress those gridlines is to act 
D unlawfully, imperilling the moral and legal authority of the State and the 
Constitution. The Supreme Court, is not unaware of the gravity that extremist 
activities pose to the citizens, and to Ihc Stale. However, the Constitution, 
encoding cons of human wisdom, also warns us that ends do not justify alt 
means, and that an essential and integral part of the ends to which the collective 
power of the people may be used to achieve has to necessarily keep the means of 
c exercise of State power within check and constitutional bounds. To act otherwise 
is to act unlawfully. Laws cannot remain silent when the cannons roar. (Para 86) 
The problem cannot be the people of Chhattisgarh, whose human rights are 
widely acknowledged to being systemically, and on a vast scale, being violated 
by the Maoists/Naxalitcs on one side, and the Stale, and some of its agents, on 
the oilier. Nor is the problem with those well-meaning, thoughtful and reasonable 
people who question (hose conditions. The problem rests in the amoral political 
economy that the State endorses, and the resultant revolutionary politics that it 
necessarily spawns. (Paras ,, , 0 26 ) 

Joseph E. Slight/: "Making Natural Resources into a Blessing Rattier Than a Curse" in 
|.Svetlana J salik and Aryn Setiillrin (lids.)|, "Covering Oil" (Open Society Institute, 
2005). referred to 

Philip Bobbin: Terror and Coasent—Tlie Wars for the Twenty-first Century [ Permit in 
g Bunks (Allen l.ane. 2008)). referred tv 

The response of law, to unlawful activities such as those indulged in by 
extremists, especially where they find their genesis in social disaffection on 
account of socio-economic and political conditions has to be rational within the 
borders of constitutional permissibility. T his necessarily implies n twofold path: 
(r) undertaking all those necessary socially, economically and politically 
remedial policies that lessen social disaffection giving rise to such extremist 
violence, and (//} developing a well-trained, and professional law enforcement 
capacities and forces that function within the limits of constitutional action. The 
creation of a cadre like groups of SPOs, lemponirily employed and paid an 
honorarium, out of uneducated or undereducated tribal youths, many of whom 
are also informed by feelings of rage, hatred and a desire for revenge, to combat 
Muoist/Naxalitc activities runs counter to both those prescriptions. The instant 
g matters, in the case of SPOs in Chhaltisgarh, represent an extreme form of 
transgression of constitutional boundaries. (Paras 87 and 88) 

therefore, it is directed that: (i) the State of Chhattisgarh should 
immediately cease and desist from using SPOs in any manner or form in any 
activities, directly or indirectly, aimed at controlling, countering, mitigating or 
otherwise eliminating Maoist/Naxalile activities in the Slate of Chhattisgarh: 

Union of India should cease and desist, forthwith, from using any of its 
funds in supporting, directly or indirectly the recruitment of SPOs for the said 
purposes; (Hi) the State of Chhattisgarh shall forthwith make every effort it) 
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recall all firearms issued to any of SPOs along with any and all accoutrements 
and accessories issued to use such firearms; (;v) the State of Chhatlisgarh shall 
forthwith make arrangements to provide appropriate security, and undertake such a 
measures as arc necessary, and within bounds of constitutional permissibility, to 
protect the lives of (hose who had been employed as SPOs previously, or who 
had been given any initial orders of selection or appointment, from any and all 
forces; and (v) the State of Chhatlisgarh shall take all appropriate measures to 
prevent the operation of any group, including but not limited to Salwa Judum and 
Koya Commandos, that in any manner or form seek to take law into private 
hands, act unconstitutionally or otherwise violate the human rights of any person. ^ 
Such measures shall include, but not be limited to, investigation of all previously 
inappropriately or incompletely investigated instances of alleged criminal 
activities of Salwa Judum, or Koya Commandos, filing of appropriate FlKs and 
diligent prosecution. (Para 90) 

Moreover, it is held that appointment of SPOs it) perform any of the duties of 
regular police officers, other than those specified in Section 23(1 )(/i) and Section c 
23(1)(/) of the Chhatlisgarh Police Act, 2007, is unconstitutional. Tribal youths, 
who had been previously engaged as SPOs in counter-insurgency activities, in 
whatever form, against Maoists/Naxalites may be employed as SPOs to perform 
duties limited to those enumerated in Sections 23(l)(//> and 23(l)(i) of the CPA, 
2007, provided that they had not engaged in any activities, that may be deemed 
to be violations of human rights of other individuals or violations of any <j 
disciplinary code or criminal laws that they were lawfully subject to. (Para 91) 

G. Constitution of India —Art. 32 — Investigation directed to be taken 
over by Clll — Maoist/Nnxalilc activities in Chhattisgarh Slate — During 
currency thereof, civil society leader alleging violence in certain villages as 
well as violence by various people including Special Police Officers (SPOs), 
Koya Commandos and Salwa Judum against said civil society leader himself e 
and persons travelling with him to provide humanitarian aid to victims of 
violcuce in said villages — In such circumstances. Slate Government’s offer 

to constitute Inquiry Commission, held, not sufficient — Therefore, CBI 
directed to lake over investigation immediately and take appropriate legal 
action against all individuals responsible for said events — Police — 
Chhatlisgarh Police Act, 2007 (13 of 2007) — S. 9 — Public Accountability f 
and Vigilance — Commissions of Inquiry Act, £952 — Ss. 3 and 4 — Delhi 
Special Police Establishment Act, 1946 (25 of 1946), Ss. 4 to 6 

(Paras 92 to 96) 

Sanjiv Kumar v. Slate of Haryana, {2005) 5 SCC 517, relied an 

H. Constitution of India — Sch, VII List II Entry 1 and Arts. 162, 73, 14, 

21, 39(b) & Preamble — Maoist/Naxalitc activities in Chhatlisgarh State g 
and countcr-insurgcucy measures Ihcrcagainsl violating human rights — 
Constitutionality of such counter-insurgency measures — Various aspects of 
the problem, relevant to determination of — Gap between principled 
exercise of power as postulated in Constitution and reality of situation in 
Chhattisgarh, noticed — Koot-cnuse of armed revolt, sufferings of people on 
account of both Maoist insurgency activities and counter-insurgency ^ 
unleashed by State, and shortcomings of State in pursuing development 
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paradigm enabling certain sections of society to grab resources of llic poor 
and violate their dignity, discussed in detail — For such finding against 
State, while relying on report of expert body constituted by Planning 
Commission of India, judicial notice taken of practice of government 
reports understating actuality of circumstances — Policy of Slate in giving 
financial lacilitics to the rich, while instead of taking welfare measures for 
the poor, arming poor tribal youths in the name of counter-insurgency 
measures, criticised ■ State reminded of its duly to provide security to ail 

its citizens without violating human dignity — Evidence Act, 1872_Ss. 114 

III. (e) and 56 — Government reports — Practice of, understating actuality 

of circumstances — Judicial notice taken of— Human and Civil Rights_ 

Maoist/Naxalile uprising — Internal ExlrcmismMnarchy/Uprising 

(Paras 2 to 27) 

Joseph Conrad: Mean of Darkness and Selected Short Fiction (Barnes and Noble Classics. 
2003). Joseph Conrad. Geography and Some Explorers’*, Notional Geographic 
Magazine, Vol. 45, 1924; Ajay K, Mehru: "Maoism in a globalising India” ill Jorge Heine 
& Knuiush ”1 hnkur (Eds.), Jim Dark Stdt* of Globalisation (United Nations University 
Press. 2011 J; Development Challenges in Extremist Affected Areas, Report of an expert 
group io Planning Commission, Government of India (New Delhi. April 2008); Joseph E. 
Slight/: "Making Natural Resources inlo a Blessing Rather Than a Curse" in Svetlana 
Tsalik and Arya Schiffrin (Eds.). “Covering Oil" (Open Society Institute, 20(15); ‘The 
Failure and Collapse of Nation-Stales—llKI-AKDOWN. PREVENTION and FAILURE” in 
Robert 1, Rolberg (Ed.). "w/Itiff STATUS F.llIJ CAUSES AN!) CONSEQUENCES" (Princeton 
University Press, 2004); Aharon Barack: 7 he Judge in a Democracy (Princeton 
University Press. 2006), referred to 

I. Constitutional Law — Grant and Separation of powers — Generally 

— Democracy — Democratic- republic — Obligation corresponding to 
bench Is of, held, is to bear discipline and rigour of constitutionalism, essence 
ol which is accountability of power -— Hence, power of each organ of Stale 
and its agents can be used only for promotion of constitutional values and 
vision — Constitution of India — Preamble, Ss. 12, 53, 79, 124, 154, 168, 
214, 233, 245 and 246 — Power vested in each organ of Slate and its agents 

— Purpose for which it can be used (Para i) 
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Order 

PartI 

J. We, the people as a nation, constituted ourselves as a sovereign a 
democratic republic to conduct our affairs within the four comers of the 
Constitution, its goals and values. We expect the benefits of democratic 
participation to flow to us—all of us—so that we can take our rightful place, 
in the League of Nations, befitting our heritage and collective genius. 
Consequently, we must also bear the discipline, and the rigour of 
constitutionalism, the essence of which is accountability of power, whereby & 
the power of the people vested in any organ of the State, and its agents, can 
only be used for promotion of constitutional values and vision. 

2. This case represents a yawning gap between the promise of principled 
exercise ol power in a constitutional democracy, and the reality of the 
situation in Chhatlisgaih, where the respondent, the State of Chhauisgarh, 
claims that it has a constitutional sanction to perpetrate, indefinitely, a regime C 
of gross violation of human rights in a manner, and by adopting the same 
modes, as done by Maoist/Naxalite extremists. The State of Chhattisgarh also 
claims that it lias the powers to arm, with guns, thousands of mostly illiterate 

or barely literate young men of the tribal tracts, who arc appointed as 
temporary police officers, with little or no training, and even lesser clarity 
about the chain of command to control the activities of such a force, to fight ^ 
the battles against alleged Maoist extremists. 

3. As we heard the instant matters before us, wc could not but help be 
reminded of the novella, Heart of Darkness by Joseph Conrad, who 
perceived darkness at three levels: (r) the darkness of the forest, representing 
a struggle for lile and the sublime; (i'i) the darkness of colonial expansion for 
resources; and finally (in') the darkness, represented by inhumanity and evil, S 
to which individual human beings are capable of descending, when supreme 
and unaccounted force is vested, rationalised by a warped world view that 
parades itself as pragmatic anti inevitable, in each individual level of 
command. Set against the backdrop of resource-rich darkness of the African 
tropical foicsts. the brutal ivory trade sought to be expanded by the < 
imperialist-capitalist expansionary policy of European powers, Joseph 
Conrad describes the grisly, and the macabre states of mind and justifications 
advanced by men. who secure and wield force without reason, sans humanity, 
anti any sense of balance. The main perpetrator in the novella, Kurt/., 
bicathes his last with the words: “The horror! The horror!"' Conrad 
characterised the actual circumstances in Congo between 1890 and 1910, 
based on his personal experiences there, as “the vilest scramble for loot that 3 
ever disfigured the history of human conscience” 1 2 . 

4. As we heard more and more about the situation in Chhattisgarh, and 
the justifications being sought to be pressed upon us by the respondents, it 
began to become clear to us that the respondents were envisioning modes of 

1 Joseph Conrad. /lean of Darkness anil Selected Shan hi,Hon (Banres and Noble Classics. 2003), ^ 

2 Joseph Conrad. "Geography and Some Explorers''. National Geographic Magazine. Vol. <15. 192-1. 






fo N L I N E Ep 

True Print' 


SCC Online Web Edition, Copyright © 2015 
Page 9 Thursday, July 9.2015 
Printed For Shyam Divan 

SCC Online Web Edition: http://www,scconnne.com 
True Print'" source: Supreme Court Cases 



NAND1NI SUNDAR v. STATE OF CHHATTISGARH 555 

State action that would seriously undermine constitutional values. This may 
cause grievous harm to national interests, particularly its goals of assuring 
a human dignity, with fraternity amongst groups, and the nation’s unity and 
integrity. Given humanity’s collective experience with unchecked power, 
which becomes its own principle, and its practice, its own raison d’etre, 
resulting in the eventual dehumanisation of all the people, the scouring of the 
earth by the unquenchable thirst for natural resources by imperialist powers, 
and the horrors of two World Wars, modern constitutionalism posits that no 
b wiclder of power should be allowed to claim the right to perpetrate State’s 
violence against anyone, much less its own citizens, unchecked by law, and 
notions of innate human dignity of every individual. Through the course of 
these proceedings, as a hazy picture of events and circumstances in some 
districts of Chhattisgarh emerged, we could not but arrive at lire conclusion 
that the respondents were seeking to put us on a course of constitutional 
1 c actions whereby we would also have to exclaim, at the end of it all: “The 

horTor, The horror!," 

5. People do not take up arms, in an organised fashion, against the might 
of the Stale, or against fellow human beings without rhyme or reason. Guided 
by an instinct for survival, and according to Thomas Hobbes, a fear of 
lawlessness (hat is encoded in our collective conscience, we seek an order. 

d However, when that order comes with Hie price of dehumanisation, of 
manifest injustices of all forms perpetrated against the weak, (he poor and the 
deprived, people revolt. 

6. That large tracts of the State of Chhattisgarh have been affected by 
Maoist activities is widely known. It has also been widely reported that the 
people living in those regions of Chhattisgarh have suffered grievously, on 

e account of both the Maoist insurgency activities, and the counter-insurgency 
unleashed by the State. The situation in Chhattisgarh is undoubtedly deeply 
distressing to any reasonable person. What was doubly dismaying to us was 
the repeated insistence, by the respondents, that the only option for the State 
was to rule with an iron fist, establish a social order in which every person is 
to be treated as suspect, and anyone speaking for human rights of citizens to 
j lie deemed as suspect, and a Maoist. In this bleak and miasmic world view 

propounded by the respondents in the instant case, historian Ramachandra 
j Cuba, noted academic Nandini Sundar, civil society leader Swami Agnivesh, 

and a former and well-reputed bureaucrat, E.A.S. Sarma, were all to be 
ticated as Maoists, or supporters of Maoists. We muse state that we were 
aghast at the blindness to constitutional limitations of the State of 
9 Chhattisgarh, and some ol its advocates, in claiming that anyone who 
questions the conditions of inhumanity that arc rampant in many parts of that 
State ought to necessarily be treated as Maoists, or their sympathisers, and 
yet in the same breath also claim that it needs the constitutional sanction, 
under our Constitution, to perpetrate its policies of ruthless violence against 
tlic people of Chhattisgarh to establish a constitutional order. 

7. The problem, it is apparent to us, and would be so to most reasonable 
people, cannot lie the people of Chhailisgaih, whose human rights are widely 

I 
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acknowledged to being systemically, and on a vast scale, being violated by 
the Maoists/Naxalites on one side, and the State, and some of its agents, on 
the other. Nor is the problem with those well-meaning, thoughtful and 
reasonable people who question those conditions. The problem rests in the 
amoral political economy that the State endorses, and the resultant 
revolutionary politics that it necessarily spawns. In a recent book titled The 
Dark Side of Globalisation it has been observed that: 

[T]hc persistence of ‘Naxalism’, the Maoist revolutionary politics, 
in India after over six decades of parliamentary politics is a visible 
paiadox in a democratic 'socialist* India..., India lias come into the 
twcnty-lii.st century with a decade of departure from the Nehruvian 
socialism to a free market, rapidly globalising economy, which has 
created new dynamics (and pockets) of deprivation along with economic 
growth. Thus the same set of issues, particularly those related to land, 
continue to fuel protest politics, violent agitator politics, as well as armed 
rebellion.... Arc Governments and political parties in India able to grasp 
the socio-economic dynamics encouraging these politics or are they stuck 
with a security-oriented approach that further fuels them?" 3 
8. That violent agitator politics, and aimed rebellion in many pockets of 
India have intimate linkages to socio-economic circumstances, endemic 
inequalities, and a corrupt social and State order that preys on such 
inequalities has been well recognised. In Tact the Union of India has been 
repeatedly warned of the linkages. In a recent repoiT titled "Development 
Challenges in Extremist Affected Areas’* 4 , an expert group constituted by the 
Planning Commission of India makes the following concluding observations' 
(Paras 1.18.1 and 1.18.2) 

“l.JS.J. Tire development paradigm pursued since Independence has 
aggravated the prevailing discontent among marginalised sections of 
society. ... the development paradigm as conceived by the policy-makers 
has always been imposed on these communities ... causing irreparable 
damage to these sections. The benefits of this paradigm ... have been 
disproportionately cornered by the dominant sections at the expense of 
the poor, who have borne most of the costs. Development which is 
insensitive to the needs of these communities has invariably caused 
displacement and reduced them to a sub-human existence. In the case of 
tribes in particular it has ended up in destroying their social organisation, 
cultural identity, and resource base ... which cumulatively makes them 
increasingly vulnerable to exploitation. 

1.18.2. ... The pattern of development and its implementation has 
increased corrupt practices of a rent seeking bureaucracy and rapacious 
exploitation by the contractors, middlemen, traders and the greedy 


3 Ajay K Mclira. “Maoism in a globalising India” in Jorge Heine & Kamcsh Tbakur (Eds.). Hie 
Dark Siiteof Ctobalisation (United Nations University Press, 2011). 

4 Report of an cxpeit group to Planning Commission. Oovcmmem of India (New Delhi Anri! 
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sec tions of the larger society intent on grabbing their resources and 
violating their dignity.'' (emphasis supplied) 

a 9. It is also a well-known fact that government repons understate, in staid 
prose, the actuality oT circumstances. That an expert body constituted by the 
Planning Commission of India, Government of India, uses the word 
"rapacious”, connoting predation for satisfaction of inordinate greed, and 
subsistence by capture of living prey, is revelatory of the degree of human 
suffering that is being visited on vast sections of our fellow citizens. It can 
b only be concluded that (lie expert body, in characterising the state of 
existence of large numbers of our fellow citizens, in large tracts of India, as 
sub-human , is clearly indicating that such an existence is not merely on 
account of pre-existing conditions of significant material deprivation, but also 
that significant facets that arc essential to human dignity have been 
systematically denied by the forces and mechanisms of the developmental 
c paradigm unleashed by the State. 

10. I-qually poignantly, and indeed tragically, because the State in India 
seems to repeatedly insist on paying scant attention to such advice, lire expert 
group further continues and advises: (Paras 1.18.3 and 1.18.4) 

1.18.3. rhis concludes our brief review of var ious disturbing aspects 
of the socio-economic context that prevails in large parts of India today, 
d and that may (and can) contribute to politics such as that of the Naxalitc 
movement or erupt as other forms of violence. It should be recognised 
that there are different kinds of movements, and that calling and treating 
them generally as unrest, a disruption of law and order, is little more 
than a rationale for suppressing them by force. It is necessary to 
contextualise the tensions in terms of social, economic and political 
g background and bring back on the agenda the issues of the people—the 
right to livelihood, the right to life and a dignified and honourable 
existence. The State itself should feel committed to the democratic and 
human rights and humane objectives that are inscribed in the Preamble, 
the fundamental rights and directive principles of the Constitution. 'The 
State has to adhere strictly to the rule of law. Indeed, the State has no 
other authority to rule. 

1.18.4. It is critical for the Government to recognise that dissent or 
expression ol dissatisfaction is a positive feature of democracy, that 
unrest is often the only thing that actually puts pressure on Hie 
Government to make things work and for the Government to live up to its 
own promises. However, the right to protest, even peacefully, is often not 
recognised by the authorities and even non-violent agitations are met 
w * l >> severe repression. ... What is surprising is not the fact of unrest, but 
the failure of the State to draw right conclusions from it. While the 
official policy documents recognise that there is a direct correlation 
between what is termed as extremism and poverty ... or point to the deep 
relationship between tribals and forests, or that the tribals suffer unduly 
from displacement, the Governments have in practice treated unrest 
" merely as a law and order problem. It is necessary to change this mindset 
and bring about congruence between policy and implementation. There 







/ 

SCC OnUne Web Edition. Copyright © 2015 
Page 12 Thursday. July 9.2015 
Printed For: Shyam Divan 

SCC OnLine Web Edition: http://www.sccontlne.com 
TruePrint™ source: Supreme Court Cases 

i —— ________— 

"| -- 


JJo SUPREME COURT CASES (2011) 7 SCC 

will be peace, harmony and social progress only if there is equity, justice 
and dignity for everyone'.' (emphasis supplied) 

11. Rather than heeding such advice, which echoes the wisdom of our a 
Constitution, whaL we have witnessed in the instant proceedings have been 
repeated assertions of inevitability of muscular and violent statecraft. Such an 
approach, informing the decisions of the Government of Chhattisgarh with 
respect to the situations in Dantcwada, and its neighbouring districts, 
seemingly also blinds them to the fact that lawless violence, in response to 
violence by the Maoist/Naxalite insurgency, has not, and will not, solve the b 
problems, and that instead it will only perpetuate the cycles of more violent, 
both intensive and extensive, insurgency and counter-insurgency. The death 
toll revealed by the Government of Chhattisgarh is itself indicative of this. 

The fact that the cycles of violence and counter-violence have now lasted 
nearly a decade ought to lead a reasonable person to conclude that the 
prognosis given by the expert committee of the Planning Commission to be c 
correct. 

12. The toot cause of the problem, and hence its solution, lies elsewhere. 

The culture of unrestrained selfishness and greed spawned by modern 
neo-liberal economic ideology, and the false promises of ever-increasing 
spirals of consumption leading to economic growth that will lift everyone, 
undergird this socially, politically and economically unsustainable set of d 
circumstances in vast tracts of India in general, and Chhattisgarh in 
particular. It has been reported that: 

Among the rapidly growing urban middle class, the corporate world 
is in a hurry to expand its manufacturing capacity. That means more land 
for manufacturing and trading. The peasants and tribals are the natural 
victims of acquisitions and displacements. The expanded mining e 

activities enuouch upon the forest domain_Infrastructure development 

needs more steel, cement and energy.... Lacking public sector capacities, 
the income-poor but resource-rich States of eastern India are awarding 
mining and land rights to Indian and multinational companies.... Most of 
these deposits lie in territory inhabited by poor tribals and that is where 
Naxals operate. Chhattisgarh, a State of eastern India, has 23% of India's f 
iion oie deposits and abundant coal. It has signed memoranda of 
understanding and other agreements worth billions with Tata Steel and 
ArcelorMittal, De Beers Consolidated Mines, BHP Billion and Rio Tinto. 
Other States inviting big business and FDI have made similar deals.... 

The appearance of mining crews, construction workers and truckers in 
the forest has seriously alarmed die tribals who have lived in these 9 
regions from time immemorial.” 1 

13. The justification often advanced, by advocates of the neo-liberal 
development paradigm, as historically followed, or newly emerging, in a 
more rapacious form, in India, is that unless development occurs, via rapid 

3 Ajay K. Mchra. ‘'Maoism in a globalising India" in Jorge Heine & Ranicsh Thakur (Eds.). Vie 
Dark Siile of Globalisation (United Nations University I boss, 2011). 
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and vast exploitation of natural resources, the country would not be able to 
either compete on the global scale, nor accumulate the wealth necessary to 
a tackle endemic and seemingly intractable problems of poverty, illiteracy, 
hunger and squalor. Whether such exploitation is occurring in a manner that 
is sustainable, by the environment and the existing social structures, is an ol't- 
debated topic, and yet hurriedly buried. Neither the policy-makers nor the 
elite in India, who turn a blind eye to the gross and inhuman suffering of the 
displaced and the dispossessed, provide any credible answers. Worse still, 
b they ignore historical evidence which indicates that a development paradigm 
depending largely on the plunder and loot of the natural resources more often 
than not leads to failure of the Slate; and that on its way to such a fate, 
countless millions would have been condemned to lives of great miseiy and 
hopelessness. 

14. The more responsible thinkers have written at length about “resource 
c curse”, a curious phenomenon wherein countries and regions well endowed 

with resources are often the worst performers when it comes to various 
human development indicia. In comparison with countries dependant on 
agricultural exports, or whose development paradigm is founded upon 
broad based development of human resources of all segments of the 
population, such countries and regions suffer from “unusually high poverty, 
d poor health care, widespread malnutrition, high rates of child mortality, low 
life expectancy and poor educational performance” 5 . 

15. Predatory forms of capitalism, supported and promoted by the Slate 
in direct contravention of the constitutional norms and values, often take 
deep tools around the extractive industries. In India loo. we find a great 
frequency ol occurrence of more volatile incidents of social unrest, 

e historically, and in the present, in resourcc-rich regions, which paradoxically 
also suffer from low levels of human development. The argument that such a 
development paradigm is necessary, ami its consequences inevitable, is 
untenable. 

16. The Constitution itself, in no uncertain terms, demands that the State 

{ strive, incessantly and consistently, to promote fraternity amongst all 

citizens such that dignity of every citizen is protected, nourished and 
promoted. The directive principles, though not justiciable, nevertheless 
“fundamental in the governance of the country”, direct the Stale to utilise the 
material resources of the community for lire common good of all, and not just 
of the rich and the powerful without any consideration of the human 
suffering that extraction of such resources impose on those who are sought to 
be dispossessed and disempowered. Complete justice—social, economic and 
political is what our Constitution promises to each and every citizen. Such 
a promise, even in its weakest Form and content, cannot condone policies that 
turn a blind eye to deliberate infliction ol misery on large segments of our 
population. 

h 

5 Joseph H. Slight/. "Making Nnlural Resources into u Blessing Rather Than a Curse” in Svetlana 
1 Siilik and Aiyu ScliitTrin (Eds.). “Covering Oil” (Open Society Institute, 2005), 
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17. Policies of rapid exploitation of resources by the private sector, 
without credible commitments lo equitable distribution of benefits and costs, 
and environmental sustainability, are necessarily violative of principles that a 
are “fundamental to governance", and when such a violation occurs on a 
large scale, they necessarily also eviscerate the promise of equality before 
law, and equal protection of the laws, promised by Article 14, and the dignity 

of life assured by Article 21. Additionally, the collusion of the extractive 
industry, and in some places it is also called the mining mafia, and some 
agents of the State, necessarily leads to evisceration of the moral authority of u 
the State, which further undermines both Article 14 and Article 21, As 
recognised by the Expert Committee of the Planning Commission, any steps 
taken by the Slate, within the paradigm of treating such volatile 
circumstances as simple law and order problems, to perpetrate large-scale 
violence against the local populace, would only breed more insurgency, and 
ever more violent protests. 

18. Some scholars have noted that complexities of varieties of political ° 
violence in India are rooted; 

“as much in the economic relations of the country as in its stratified 
social structure.... [EJntrcnched feudal structures, emerging commercial 
interests, new alliances and the nexus between entrenched order, new 
interests, political elites and the bureaucracy, and deficient public 
infrastructure and facilities perpetuate exploitation. The resulting ° 
miseries have made these sections of the population vulnerable to calls 
for revolutionary politics.... India’s development dichotomy has also had 
a destabilising impact on people’s settled lives. For decades, the Indian 
State has Tailed to provide alternative livelihoods to those displaced by 
developmental projects. According to an estimate, between 1951 and 
1990, 8.5 million members of STs were displaced by developmental ® 
projects. Representing over 40% of all the displaced people, only 25% of 
them were rehabilitated.... Although there arc no definitive data, Dalits 
and Adivasis have been reported to form a large proportion of the 
Maoists fool soldiers.... A study of atrocities against these two sections 
of society reveals correspondence between the prevalence and spread of 
Naxalism and the geographic location of atrocities..., Ihc susceptibility ^ 
of the vulnerable continues under the new emerging context of the 
liberalisation, marketisaiion and globalisation of the Indian economy, 
which have added new dominance structures to the existing ones." 3 

19. What is ominous, and forebodes grave danger to the security and 
unity of this nation, the welfare of all of our people, and the sanctity of our 
constitutional vision and goals, is that the Stale is drawing the wrong Q 
conclusions, as pointed out by the expert group of the Planning Commission 
cited earlier. Instead oT locating the problem in the socio-economic matrix, 
and the sense of disempowermeni wrought by the false developmental 
paradigm without a human face, the powers that be in India are instead 
propagating the view that this obsession with economic growth is our only 

3 Ajay K Mclir.i. "Maoism in a globalising India" in Jorge Heine & Rumcsh Thakw (Eds.). Vie 
Dark Side of Globalisation (Unilcd Nations University Press. 2011). 
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path, and that the costs borne by the poor and the deprived, 
disproportionately, are necessary costs. 

a 20. Amic Bhaduri, a noted economist, has observed: 

“If wc arc to look a little beyond our middle class noses, beyond the 
world painted by mainstream media, the picture is less comforting, less 
assuring.... Once you step outside the charmed circle of a privileged 
minority expounding on the virtues of globalisation, liberalisation and 
privatisation, things appear less certain.... According to the estimate of 
b the Ministry of Home Affairs, some 120 to 160 out of a total of 607 
districts are ‘Naxal infested *. Supported by a disgruntled and 
dispossessed peasantry, the movement has spread to nearly one-fourth of 
Indian territory. And yet, all that this Government does is not to face the 
causes of the rage and despair that nurture such movements; instead it 
considers it a menace, a law and order problem ... that is to be rooted out 
c by the violence of the Slate, and congratulates itself when it uses violence 
effectively to crush the resistance of the angry poor.... For the sake of 
higher growth, the poor in growing numbers will he left out in the cold, 
undernourished, unskilled and illiterate, totally defenceless against the 
ruthless logic of a global market.... jTjhis is not merely an iniquitous 
process. High growth brought about in this manner does not simply 
d ignore the question of income distribution, its reality is far worse. It 
threatens the poor with a kind of brutal violence in the name of 
development, a sort of 'developmental terrorism’, violence perpetrated 
on the poor in the name of development by the State primarily in the 
interest of corporate aristocracy, approved by the IMF and the World 
Bank, and a self-serving political class.... Academics and media persons 
e have joined the political chorus of presenting the developmental 
terrorism as a sign of progress, an inevitable cost of development. The 
conventional wisdom of our time is that, There Is No Alternative.... And 
yet this so widely agreed upon model of development is fatally flawed. It 
has already been rejected anti will be rejected again by the growing 
strength of our democratic polity, and by direct resistance of the poor 
f threatened with 'developmental terrorism’.” (emphasis supplied) 

21. As il the above were not bad enough, another dangerous strand of 
governmental action seems to have been evolved out of the darkness that has 
begun to envelope our policy-makers, with increasing blindness It) 
constitutional wisdom and values. On the one hand the Stale subsidises the 
private sector, giving it tax break after tax break, while simultaneously citing 
® lack of revenues as the primary reason for not fulfilling its obligations to 
provide adequate cover to the poor through social welfare measures. On the 
other hand, the State seeks to arm the youngsters amongst the poor with guns 
to combat the anger, and unrest, amongst the poor. Tax breaks for the rich, 
and guns for the youngsters amongst poor, so that they keep fighting amongst 
themselves, seems to be the new mantra from the mandarins of security and 
high economic policy of the State. This, apparently, is to be the grand vision 
for the development of a nation (hat has constituted itself as a sovereign, 
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secular, socialist and democratic republic. Consequently, questions 
necessarily arise as to whether the policy-makers, and the powers that be, arc 
in any measure being guided by constitutional vision, values, and limitations a 
that charge the State with the positive obligation of ensuring the dignity of all 
citizens. 

22. What the mandarins of high policies forget is that a society is not a 
forest where one could combat an accidental forest fire by starting a counter 
forest fire that is allegedly controlled. Human beings arc not individual 
blades of dry grass. As conscious beings, they exercise a free will. Armed, the b 
very same groups can turn, and often have turned, against other citizens, and 
the State itself. Recent history is littered with examples of the dangers of 
armed vigilante groups that operate under the veneer of State patronage or 
support. Such misguided policies, albeit vehemently and muscularly asserted 

by some policy-makers, are necessarily contrary to the vision and imperatives 
of our Constitution which demands that the power vested in the State, by the c 
people, be only used for the welfare of the people—all the people, both rich 
and the poor— thereby assuring conditions of human dignity within the ambit 
of fraternity amongst groups of them. Neither Article 14, nor Article 21, can 
even remotely be conceived as being so bereft of substance as to be immune 
from such policies. They arc necessarily tarnished, and violated in a 
primordial sense by such policies. d 

23. The creation of such a miasmic environment of dehumanisation of 
youngsters of the deprived segments of out population, in which guns arc 
given to them rather than books, to stand as guards for the rapine, plunder 
and loot in our forests, would be to lay the road to national destruction. It is 
necessary to note here that this Court had to intercede and order the 
Government of Chhattisgarh to get the security forces to vacate the schools e 
and hostels that they had occupied; and even after such orders, many schools 
and hostels still remain in the possession and occupancy of the security 
forces. Such is the degree of degeneration of life, and society. Facts speak for 
themselves. 

24. Analysing the causes for failure of many nation-States, in recent 
decades, Robert 1. Rotberg, a Professor of the Kennedy School, Harvard f 
University, posits the view that “[N|aiion-Staies exist to provide a 
decentralized method of delivering political (public) goods to persons living 
within designated parameters (borders).... They organize and channel the 
interests of their people, often hut not exclusively in furtherance of national 
goals and values." Amongst the purposes that nation-States serve, that are 
nonmativcly expected by citizenries, are included the task of buffering or & 
manipulation or "external forces and influences”, and mediation between 
“constraints and challenges” of the external and international forces and the 
dynamics of "internal economic, political, and social realities”. In particular 

lie notes: 

“States succeed or fail across all or some of these dimensions. But it h 

is according to their performance—according to the levels of their 
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effective delivery of the most crucial political goods—that strong Slates 
may be distinguished from weak ones, and weak States from failed or 
a collapsed States.... There is a hierarchy of political goods. None is as 
crucial as the supply of security, especially human security. Individuals 
alone, almost exclusively in special or particular circumstances, can 
attempt to secure themselves. Or groups of individuals can band together 
to organize and purchase goods or services that maximize their sense of 
security. Traditionally, and usually, however, individuals and groups 
b cannot easily or effectively substitute private security for the full 
spectrum of public security. The State’s prime function is to provide that 
political good of security—to prevent cross-border invasions and 
infiltrations, to eliminate domestic threats to or attacks upon the national 
order and social structure ... and to stabilize citizens to resolve their 
disputes with the Slate and with their fellow human inhabitants without 
C recourse to arms or other forms of physical coercion." 6 

(emphasis supplied) 

25. 1 he primary task of the State is the provision of security to all its 
citizens, without violating human dignity. This would necessarily imply the 
undertaking of tasks that would prevent the emergence of great 
dissatisfaction, and disaffection, on account of the manner and mode of 

d extraction, and distribution, of natural resources and organisation of social 
action, its benefits and costs. Our directive principles of State policy 
explicitly recognise this. Our Constitution posits that unless we secure for 
our citizens conditions of social, economic and political justice for all who 
live in India, we would not have achieved human dignity for our citizens, nor 
would we he in a position to promote fraternity amongst groups or them, 
g Policies that run counter to that essential truth arc necessarily destructive of 
national unity and integrity. 

26. To pursue socio-economic policies that cause vast disaffection 
amongst the poor, creating conditions of violent politics is a proscribed 
feature of our Constitution. To arrive at such a situation, in actuality on 
account ol such policies, and then claim that there arc not enough resources 

f to tackle the resulting socio-political unrest, and violence, within the 
framework of constitutional vafucs amounts to an abdication of constitutional 
responsibilities. To claim that resource crunch prevents the State from 
developing appropriate capacity in ensuring security for its citizens through 
well-trained formal police and security forces that are capable of working 
within the constitutional framework would be an abandonment ol" a 
primordial Function of the State. To pursue policies whereby guns arc 
distributed amongst barely literate youth amongst the poor to control the 
disaffection in such segments of the population would be tantamount to 
sowing or suicide pills (hat could divide and destroy society. Our youngsters 
are our most precious resource, to be nurtured for a better tomorrow. Given 
the endemic inequalities in our country, and the fact that we arc increasingly, 

h 6 “The Failure and Collapse of Nation-States —HRliAKDOWN, PREVENTION AND FAILURE" in 
Robert 1. Rotberg (Ed.). “WHEN STATES FAIL: CAUSES AND CONSEQUENCES" (Princeton 
University Press. 2004). 
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in a demographic sense, a young population, such a policy can necessarily be 
expected to lead to national disaster. 

27. Our Constitution is most certainly not a "pact Tor national suicide” 7 , a 
In the least, its vision does enable us, as constitutional adjudicators to 
recognise, and prevent, the emergence, and the institutionalisation, of a 
policing paradigm, the end point of which can only mean that the entire 
nation, in short order, might have to gasp: “The honor! The honor!” 

28. It is in light of the above that we necessarily have to examine the 
issues discussed below, and pass appropriate orders. We have heard at length b 
the learned Senior Counsel, Shri Ashok H. Dcsai, appearing on behalf of the 
petitioners, and learned Senior Counsel, Shri Harish N. Salve and Shri M.N. 
Krishnamani appearing for the State of Chhattisgarh. We have also heard 
learned Solicitor General of India, Shri Gopal Subramanium, appealing for 
the Union of India. 

Pact II c 

Brief fads anti history of instant matters 

29. The instant writ petition was filed in 2007, by; (r) Dr. Nandini 
Sundar, a Professor of Sociology at Delhi School of Economics, and the 
author of Subalterns and Sovereigns: An Anthropological History of Bastcir 
(2nd Edn„ 2007); (n) Dr. Ramachandra Guha, a well-known historian, d 
environmentalist and columnist, and author of several books, including 
Savaging the Civilised: Verrier Ebvin, His Tribals and India (1999) and India 
After Gandhi (2007); and ( Hi ) Mr E.A.S. Sarma, former Secretary to the 
Government of India, and former Commissioner, Tribal Welfare, Government 

of Andhra Pradesh. The petitioners have alleged, inter alia, widespread 
violation ol human rights of people of Dantewada District, and its e 
neighbouring areas in the State of Chhattisgarh, on account of the ongoing 
aimed Maoisi/Naxalitc insurgency, and the counter-insurgency offensives 
launched by the Government of Chhattisgarh. In this regard, it was also 
alleged dial the State of Chhattisgarh was actively promoting the activities of 
a group called "Salwa Judum", which was in fact an armed civilian vigilante 
group, thereby further exacerbating die ongoing struggle, and was leading to / 
further widespread violation of human rights. 

30. This Court, had previously passed various orders as appropriate at the 
particular stage of hearing. It had previously noted that it would be 
appropriate Tor the National Human Rights Commission (NI-IRC) to verify 
the serious allegations made by the petitioners, by constituting a committee 
for investigation, and make the report available to this Court. On 25-8-2008 9 
NHRC filed its report. This Court then directed that the Government of 
Chhattisgarh consider the recommendations. This Court also directed that 
appropriate first information reports (FIRs) be filed with respect to killings or 
other acts of violence and commission of crimes, where the FIRs had not 
been registered. The Government of Chhattisgarh was further directed, in the 


7 Ahnron ttamck. The Judge in u Democracy (Prince ion University Press, 2006). 
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case of finding the dead body of a person, to ensure that a magisterial enquiry 
follows, and file an “Action Taken Report”. In the order dated 18-2-2010, this 
a Court stated that "flit appears that about 3000 SPOs”, (Special Police 
Officers) “have been appointed by the Slate Government to take care of the 
law and order situation, in addition to the regular police force. Wc make it 
clcai- that the appointment of SPOs shall be done in accordance with law”. 
The Court also specifically recorded that “|I]t is also denied emphatically by 
the Slate that private citizens arc provided with arms.” 

b 31. In the course of the continuing hearings, before us, a number of 
allegations have been made, certain of the findings of NHRC stressed, and 
some contested. Three aspects were particularly dealt with by us, and they 
relate to: 

(0 the issue of schools and hostels in various districts of Chhattisgarh 
being occupied by various security forces, in a manner that precludes the 
c proper education of students of such schools; 

(ri) the issue of nature of employment of SPOs, also popularly known 
as Koya Commandos, the manner of their training, their status as police 
officers, the fact that they are provided with firearms, and the various 
allegations of the excessive violence perpetrated by such SPOs; and 
d {Hi) Iresh allegations made, this time by Swami Agnivesh, that some 

300 houses were burnt down in the villages of Morpalli, Tadmclla and 
rimmapuram. women raped and three men killed sometime in March 
2011. It was also alleged that when Swami Agnivesh, along with some 
other members of the civil society, tried to visit the said villages to 
distribute humanitarian aid, and gain first-hand knowledge or the 
e situation, they were attacked by members of “Salwa Judum” in two 
separate incidents, and that, notwithstanding assurances by (he Chief 
Minister of Chhattisgarh that they will be provided all the security to he 
able to undertake their journey and complete their tasks, and 
notwithstanding the presence of security forces, the attacks were allowed 
to he perpetrated. 

f 32. Swami Agnivesh, it is also reported, and prima facie appears, is a 
social activist, of some repute, advocating the path of peaceful resolution of 
social conflict. It also appears that Swami Agnivesh has actually worked 
towards the release of some police personnel who had been kidnapped by 
Naxalites in Chhattisgarh, and the same has also been acknowledged by a 
person no less than the Chief Minister of Chhattisgarh. 
g 33. With respect to the issue of the schools and hostels occupied by the 
security forces, it may be noted that the Slate of Chhattisgarh had 
categorically denied that any schools, hospitals, ashrams and Anganwadis 
were continuing to be occupied by security forces, and in fact all such 
facilities had been vacated. However, din ing (he course or the hearings before 
this Bench it has turned out that the facts asserted in the earlier affidavit were 
h erroneous, and (hat in fact a large number or schools had continued to be 
occupied by security forces. It was only upon the intervention, and directions. 
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of this Court did the State of Chhattisgarh begin the process of releasing the 
schools and hostels from the occupation by the security forces. That process 
is, in fact, still ongoing. . 

34. We express our reservations at the manner in which the State of 

Chhattisgarh has conducted itself in the instant proceedings before us. It was 
because of the earlier submissions made to this Court that schools, hospitals, 
ashrams and Angamvadis have already been vacated, this Court had passed 
earlier orders with respect to other aspects of the recommendations of 
NHRC. and did not address itself to the issue of occupancy by security forces t 
of such infrastructure and public facilities that arc necessary and vital for 
public welfare. A separate affidavit has been filed by the State of 
Chhattisgarh seeking an extension of time to comply with the directions of 
this Court. This is because a large number of schools and hostels still 
continue to be occupied by the security forces. We will deal with the said 
matter separately. c 

35. It is witli respect to the other two matters i.e. (i) appointment of 
SPOs; and {if) incidents alleged by Swami Agnivcsh which we shall deal 
with below. 

36. At ibis point it is also necessary to note that die ongoing armed 
insurgency in Chhattisgarh, and in various other parts of the country, have 
been referred to as both Maoist and Naxal or Naxalitc activities, by the c 
petitioners as well as the respondents. Such terms are used interchangeably, 
and refer to, broadly, armed uprisings of various groups of people against the 
State, as well as individual or groups of citizens. In this order, wc refer to 
Maoist activities, and the Naxal or Naxalitc activities interchangeably. 

PARI'III e 

Appointment and conditions of service of SPOs 

37. A number of allegations with regard to functioning of “Koya 
Commandos’ had been made by the petitioners, and upon being asked by this 
Court to explain who or what Koya Commandos were, the State of 
Chhattisgarh, through two separate affidavits, and one written note, stated, 
asserted and/or submitted: 

(0 that, between 2004 to 2010, 2298 attacks by Naxalites occurred in 
the State, and 538 police and paramilitary personnel had been killed; that 
in addition 169 Special Officers, 32 government employees (not police) 
and 1064 villagers had also been killed in such attacks; that “SPOs Torm 
an integral part of the overall security apparatus in the Naxal affected 
districts ol the Stale;” and that the Chintalnar area of Dantcwada District 
is the worst affected area, with 76 security personnel killed in one 
incident. 

(") lhat, as stated previously, in other affidavits, by the State of 
Chhattisgarh, Salwa Judum has run its course, and has ceased as a force, 
existing only symbolically; that the petitioners' and Shri Agnivcsh’s h 
claim that Salwa Judum is still active in the form of SPOs and Koya 
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Commandos is misconceived; that the phrase “Koya Commando” is not 
an official one. and no one is appointed as a Koya Commando; that some 
a of SPOs are from Koya tribe, and hence, loosely, the term “Koya 
Commando" is used; that previously SPOs used to be appointed by the 
District Magistrate under Section 17 of the Police Act, 1861 (1PA); that 
SPOs appointed under the said statute drew their power, duties and 
accountability under Section 18 of the 1PA; and that with the enactment 
of the Chhattisgarh Police Act, 2007 (CPA, 2007), SPOs are now 
b appointed under Secdon 9 of the CPA, 2007; that SPOs arc paid a 
monthly honorarium of Rs 3000, of which 80% is contrihuicd by 
Government of India; that SPOs arc appointed to act as guides, spotters 
and translators, and work as a source of intelligence, and firearms arc 
provided to them for their self-defence; that many other States have also 
appointed SPOs, and Naxals oppose SPOs because their familiarity will) 
c local people, dialect and terrain make them effective against them; that 
the total number of SPOs appointed in Chhattisgarh, and approved by the 
Union of India, were 6500 as of 28-3-2011. (It may be noted that an year 
ago the State of Chhattisgarh had informed this Court that the total 
number or SPOs appointed in Chhattisgarh were 3000. The much higher 
figure or appointed SPOs, as revealed by the latest affidavit implies that 
d the number been more than doubled in the span of one year.) 

38. Upon the submission of the affidavit containing the above details, we 
pointed out a number of issues which had not been addressed by the State of 
Chhattisgarh. Some of the important queries raised by us, with directions to 
the Stale of Chhattisgarh and the Union of India to answer, inter alia, 
included: 

e (0 >hc required qualifications for such an appointment; 

(ii) the manner and extent of their training, especially given the fact 
that they were to wield firearms; 

O'O the inode of control of the activities of such SPOs by the State of 
Chhattisgarh; 

f (”') what special provisions were made to protect SPOs and their 

lamilics in the event of serious injuries or death while performing their 
“duties”; and 

0’) what provisions and modulitics were in place for discharge of an 
appointed SPO from duty and the retrieval of the firearms given to them 
in line til their duties, and also with regard to their safely and security 
g after performing their duties as SPOs for a temporary period. 

39. In this regard, the Slate of Chhattisgarh submitted an additional 
affidavit filed on 3-5-2011, and subsequently after we had reserved this 
matter for orders, submitted a written note dated 11-3-2011 on 16-5-2011. 
The same am summarised briefly below; 

(0 1 hat the Union of India approves the upper limit of the number of 
SPOs Tor each Slate for the puiposes of reimbursement of honorarium 
under the Security Rated Expenditure (SRE) Scheme. 
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(i'0 That currently the State of Chhaltisgarh recruits SPOs under 
Section 9(1) of the Chbattisgarh Police Act, 2007, and that the SPOs, 
pursuant to Section 9(2) of the CPA, 2007, enjoy the “same powers, 
privileges and perform same duties as coordinate constabulary and 
subordinate of Chhattisgarh Police;” that SPOs arc an integral part of the 
police force of Chhattisgarh, and they arc "under the same command, 
control and supervision of the Superintendent of Police as any other 
police officer. SPOs are subjected to the same discipline and arc 
regulated by the same legal framework as any other police officer...;” that 
1200 SPOs have been suspended, and even their tenure not renewed or 
extended if found to be derelict in the performance of their duties. 
(However, in the written note it has been stated that SPOs “arc” 
appointed under Section 17 of the 1PA, 1861). 

(iff) 1'har SPOs serve as “auxiliary force and force multiplier;” that 
appointments of SPOs has been recommended by the Second 
Administrative Reforms Commission under the chairmanship of Mr M. 
Vccrappa Moily. 

(»’»') Thai SPOs serve a critical role in mitigating the problem of 
inadequacy of regular police and other security forces in Chhaltisgarh; 
that a ihrcc-man committee appointed by ihe Government of 
Chhattisgarh, in 2007, to prepare an action plan to combat the Naxaiitc 
problem, had calculated the requirement to be seventy (70) battalions; as 
against this, at present the State only has a total of 40 battalions, of which 
24 arc Central Armed Police Force, 6 Indian Reserve Force and 10 State 
battalions; that the shortfall is 30 battalions. 

O') I hat the appointment of SPOs is necessary because of the attacks 
against relief camps for displaced villagers by Naxals; that the total 
number of attacks by Maoists between 2005 to 2011 were 41. in which 
47 persons were killed and 37 injured, with figures in Dantcwada being 
24 attacks, 37 persons killed and 26 injured; that tribal youth arc joining 
the ranks of SPOs “motivated by the urge Tor self-protection and to 
defend their family mcmbers/villagcs from violent attacks;” that “|Tjhc 
victims of Naxal violence and youth from Naxal affected areas having 
knowledge of the local terrain, dialects, Naxalites and their sympathisers 
and who voluntarily come forward and expressed their willingness are 
recruited as SPOs after character verification;” and that such tribal youth 
arc recruited as SPOs on a temporary basis, by the Superintendent of the 
Police on the recommendation of the station-in-chargc concerned and 
gazetted police officers. 

(vj) I hat even though IPA, 1861 and CPA, 2007 do not prescribe any 
qualifications, “preference is given to those who have passed fifth 
standard” in the appointment of SPOs; that persons aged over 18 and 
aware of the local geography arc appointed; and that the same is done in 
accordance with prescribed guidelines. 
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O'") 1 hat a total training of two months is provided to such tribal 
youth appointed as SPOs, including; (//) musketry weapon handling; 
a ( h) first aid and medical care; (c) field and craft drill; (r/) UAC and yoga 

training, and that apart from the foregoing, "basic elementary 
knowledge” of various subjects are also included in the training 
curriculum; ( e ) Law (including 1PC, CrPC, Evidence Act, Minors Act, 
etc.) in 24 periods; {/) human rights and other provisions of the 
Constitution of India in 12 periods; (g) use of scientific and forensic aids 
b in policing in 6 periods; (ft) community policing in 6 periods; and 
(0 culture and customs of Bastar in 9 periods; that timetable of such 
training, in which each period was shown to be one hour of classroom 
instruction, submitted to this Court, is evidence of the same. 

(viii) 1 hat upon training, SPOs arc deployed in their local areas and 
work under police leadership, and that the District Superintendent of 
c Police commands and controls these SPOs through SHO/SDOP/Addl. 
SP; that in the past, 1200 SPOs have been discharged from service, for 
absence from duty and other indiscipline; that FIRs have been registered 
against 22 SPOs for criminal acts, and action taken as per law, 

(/.v) That “’between tile year 2005 to April 2031”, 173 SPOs "have 
sacrificed their lives while performing their duties and 117 SPOs 
received injuries y” that certain provisions have been made to give relief 
and rehabilitation to SPO’s next of kin in ease of death and/or injuries, 
such as payment of ex gratia. 

(v) That inasmuch as most of the security personnel in Chhauisgarh. 
engaged in fighting Naxalites, are from outside the State, lack of 
e knowledge about local terrain, geography, culture and information 
regarding who is a Naxa] sympathiser, a Naxal, etc., is hampering the 
State; that local SPOs prove to be invaluable because of their local 
knowledge; and that as local officers on duty in relief camps, etc., SPOs 
have been able to thwart more than a dozen Maoist attacks on relief 
camps and have also been instrumental in saving lives of regular troops. 
f (vO That SPOs arc "looked after as pan of regular force and their 

welfare is taken care of by the State;” and that by way of examples and 
evidence of the same, may be cited the special relaxation given to victims 
of Naxal violence in recruitment of constables by Chhauisgarh 
Government, and the fact that more than 700 SPOs who have passed the 
recruitment test have been appointed as constables. 
g ( x ‘‘) That State of Chhactisgarh has framed Special Police Officers 

(Appointment, Training and Conditions of Service) Regulatory 
Procedures, 2011 dated 6-5-2011. (New Regulatory Procedures). 

40. It should be noted at this stage itself that the said rules, in the New 
Regulatory Procedures, have been framed after this Court had heard the 
matter and reserved it for directions. It is claimed in (he written note of 
h 16-5-2011 that "the idea behind better schedule of training for the SPOs is to 
make the SPOs more sensitised to the problems faced by local tribals. SPOs 
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also play a crucial role in bringing back alienated Iribais back to the 
mainstream”. It is also further argued in the written note that the “disbanding 
of SPOs as sought by the petitioners would wreak havoc wiih law and order a 
in the State of Chhattisgarh” and that the State of Chhattisgarh "intends to 
improve the training programme imparted to SPOs so as to have an effective 
and efficient police force” and that the New Regulatory Procedures have been 
framed to achieve the same. 

41. The State of Chhattisgarh also placed great reliance on the affidavit 
submitted by the Union of India, dated 3-5-2011, with regard to the b 
appointment, service and training of SPOs, and also the broad policy 
statements made by Union of India as to how the Left Wing Extremism 
(LWE) ought to be tackled. To this effect, the affidavit of the Union of India 
is briefly summarised below: 

(i) Police and public order are State subjects, and the primary 
responsibility of the State Government; however, in special cases the c 
Central Government supplements the efforts of the State Governments 
through the SUE Scheme. The Scheme it is said has been developed to 
help States facing acute security problems, including LWE, that at 
present it covers 83 districts in nine Stales, including Chhattisgarh. 
Under the said SRE Scheme, the Union of India reimburses certain 
security related activities by the Slate to enable “capacity building”. It is ^ 
also stated that the “honorarium” paid to SPOs varies from Slate to State, 
with varying percentages of reimbursement of actual paid honorarium. 

The highest amount reimbursed is Rs 3000 and the lower range is around 
Rs 1500. 

(») The Union of India also categorically asserted, as far as 
appointment and functioning of SPOs are concerned, that its role is e 
“limited to ihc approval of upper limit of the number of SPOs for each 
State for the purpose of reimbursement of the honorarium under the SRE 
scheme" and that the “appointment, training, deployment, role and 
responsibility” of the SPOs arc determined by the State Governments 
concerned. The Union of India categorically states that the Stale 
Governments “may appoint SPOs in accordance with law irrespective of ^ 
die Government of India, Ministry of Home Affairs approval”. 

(Hi) The Union of India asserted that “historically SPOs have played 
an important role in law and order and insurgency situations in different 
States”. In this regard, in the context of Left Wing Extremism, the Union 
of India, in its affidavit also pointedly remarks that the "Peoples 
Liberation Guerrilla Army ... has raised and uses an auxiliary force ® 
known as ‘Jan Militia' recruited from amongst the local people, who 
have knowledge of the local terrain, dialect, and also have the familiarity 
with the local population. The logic behind State Governments recruiting 
SPOs is to counter the advantage since SPOs are also locally recruited 
and are familiar with the terrain, dialed and the local population'’ and ^ 
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that Government of India partially reimburses honorarium of around 
70,046 SPOs appointed by different States under the SRE Scheme, 
a 42. It would be necessary to note at this stage that it is not clear from the 
affidavit of the Union of India as to what stance it lakes with respect to 
specific aspects of the use of SPOs in Chhattisgarh—arming SPOs with arms, 
the nature or training provided to them, and the duties assigned to them. In a 
markedly vague manner, the Union of India’s affidavit asserts that SPOs are 
“force multipliers” not explaining what is involved in such a concept, nor 
b how “force" is multiplied, or not, depending on various duties of SPOs, their 
training, and whether they carry arms or not. Without explaining that 
concept, the Union of India asserts that SPOs have played a useful i ole in 
collection of intelligence, protection of local inhabitants and ensuring 
security of property in disturbed areas. 

43. Giving examples of what Union of India claims to be indicia of the 
^ usefulness ol SPOs, the Union of India makes three other assertions: 

(0 Lhat the assistance to District Police is crucial since they have a 
stable presence unlike Anny/CPMFs which are withdrawn/relocatcd 
frequently"; 

(”> lhat the Union of India requires that SPOs be treated, legally, “on 
(j a P ;,r wit h ordinary police officers in respect of matters such as powers, 
penalties, subordination, etc"; and 

(i/i) that the “role of SPOs has great relevance in operational 
planning by the State Governments in counter-insurgency and 
counter-terrorism situations as well as in law and order situations”. 

44. In addition, it was also further asserted by the Union of India that “it 
e is necessary to enhance the capacity of security forces in the affected States. 

Despite the many steps taken by the Stale Governments concerned, CPI 
(Maoist) has indulged in indiscriminate and wanton violence". To this effect, 
the Union of India states that in the year 2010 a total of 1003 people, 
comprising 718 civilians and 285 personnel of the security forces were killed 
by Naxalitc groups all over India; ami of the civilians killed, 323 were killed 
f on being branded as “police informers”. 

45. For good measure, the Union of India ends its affidavit with the 
following: 

1 he Government ol India is committed to respecting the human 
rights of innocent citizens. The Government of India lias always 
impressed upon die State Governments that while dealing with violence 
9 perpetrated by CPI (Maoist), the security forces should act with 
circumspection and restraint. The Government of India will issue 
advisories to the State Governments to recruit constables and SPOs after 
cardul screening and verification, improve the standards of training, 
impart instruction on human rights; and direct the supervisory officers to 
enforce strict discipline and adherence to the law among constables and 
SPOs while conducting operations in affected areas.” 
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Analysis 

46. At this stage it is necessary to note the main statutory provisions 
under which it is asserted that SPOs are appointed and which govern their a 
role, duties, etc. They arc: 

Section 17 of the Police Act, 1861: 

17. Special Police Officers. —When it shall appear that any unlawful 
assembly, or riot or disturbance of the peace has taken place, or may be 
reasonably apprehended, and that the police force ordinarily employed for 
preventing the peace is not sufficient for its preservation and for the b 
protection of the inhabitants and the security of property in the place where 
such unlawful assembly or riot or disturbance of the peace has occurred, or 
is apprehended, it shall be lawful for any police officer not below the rank of 
Inspector to apply to the nearest Magistrate lo appoint so many of the 
residents of die neighbourhood as such police officers may require to act as 
Special Police Officers for such time and within such limits as he shall deem 
necessary; and the Magistrate to whom such application is made shall, c 
unless he sees cause to the contrary, comply with the application ” 

Section 18 of the Police Act, 1861: 

"18. Powers of Special Police Officers. —Every Special Police Officer 
so appointed shall have the same powers, privileges and protection, and shall 
be liable lo perform the same duties and shall be amenable to the same 
penalties, and be subordinate to the same authorities, as the ordinary officers d 
of police.” 

Section 19 of the Police Act, 1861: 

“19. Refusal to serve as Special Police Officers. —If any person being 
appointed a Special Police Officer as aforesaid shall without sufficient 
excuse, neglect or refuse Lo serve as such, or to obey such lawful order or 
direction as may be given to hint for the performance of his duties, he shall e 
be liable, upon conviction before □ Magistrate, to a fine not exceeding fifty 
rupees for every such neglect, refusal or disobedience.” 

47. In the year 2007, the State of Chhattisgarh enacted die Chhaaisgarh 
Police Act, 2007 and some relevant portions of die same arc noted below- 
Section 1(2): 

“1. (2) It shall come into force from the date of its publication in (he ( 
Official Gazette.” 

“2. (A) ‘police officer' means any member of the police force appointed 
under this Ael or appointed before the commencement of this Act for the 
Stale and includes members of the Indian Police Service or members of any 
other police organisation on deputation to the Stale police, serving for the 
State and persons appointed under Section 9 or 10 of this Acr 

* * * 9 

(k) ‘prescribed’ means prescribed by rules; 

* * * 

(o) ‘Rules’ means the rules made under the Act; 

* * * 


h 
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Special Police Officers. — (I) Subject to Rules prescribed in this 
behalf, the Superintendent of Police may at any time, by an order in writing, 
g appoint any person to act as a Special Police Officer for a period as specified 
in the appointment order. 

(2) Every Special Police Officer so appointed shall have the same 
powers, privileges and protection, and shall be liable to perform the same 
duties and shall be amenable to the same penalties, and be subordinate to tile 
same authorities, as the ordinary officers of the police. 

b * * * 

23. Hole, functions and duties of the police. —The following shall be 
the functions and responsibilities of a police officer._ 

(l)(o) to enforce the law, and to protect life, liberty, property rights 
and dignity of the people; 

(*) to prevent crime and public nuisance; 
c (c) to maintain public order; 

(d) to preserve internal security, prevent and control terrorist 
activities and to prevent breach of public peace; 

(<;) to protect public property; 

(/) to detect offences and bring the offenders to justice; 

Cl) lo ar rcst persons whom he is legally authorised to arrest and for 
whose arrest sufficient grounds exist; 

(A) to help people in situations arising out of natural or man-made 
disasters, and to assist other agencies in relief measures; 

(/) to facilitate orderly movement of people and vehicles, and to 
control and regulate traffic; 

O') to gather intelligence relating to matters affecting public peace 
and crime; 

e (A) lo provide security to public authorities in discharging their 

functions; 

(0 to perform all such duties and discharge such responsibilities as 
may be enjoined upon him by law or by an authority empowered to 
issue such directions under any law. 

* * * 

f 24. Police officers always on duty and may he employed in the State 

or deployed outside the State.— Every police officer shall be considered 
to be always on duty, when employed as a police officer in the State or 
deployed outside the State. 

25. Police officers not to engage in other employment. —No police 
officer may engage in an employment or office whatsoever, other than his 
9 duties under this Act, unless expressly permitted to do so in writing by 
(he Stale Government. 


50. Power to make Rules— (1) The State Government may make 
rules for carrying out the purposes of this Act: 

Providing that existing State Police regulations shall coniinue to be 
in force till altered or repealed. 







1 


/ 


SCC Online Web Edition, Copyright © 2015 

Page 28 Thursday. July 9. 2015 

Printed For: Shyarn Divan 

SCC Online Web Edition: http://www.scconline.com 

TruePrinP u source: Supreme Court Cases 


1 


3 /4 SUPREME COURT CASES (2011) 7 SCC 

(2) All rules made under this Act shall be laid before the State 
Legislature as soon as possible. 

* * * a 

53. Repeal and saving. —(I) The Indian Police Act (5 of 1861) in its 
applicability to the State of Chhanisgarh is hereby repealed." 

It is noted that neither Section 9(1) nor Section 9(2) specify the conditions or 
circumstances under which the Superintendent of Police may appoint "any 
person” as a "Special Police Officer”. That would be a grant of discretion 
without any indicia or specification of limits, cither as to the number of SPOs d 
who could be appointed, their qualifications, their training or their duties. 
Conferment of such unguided and uncanaliscd power, by itself, would clearly 
be in the teeth of Article 14, unless the provisions are read down so as to save 
them from the vice of unconstitutionality. 

48. The provisions of Sections 9(1) and 9(2) of the CPA, 2007 may he 
contrasted with Section 17 of the IPA, 1861 a British era legislation, which C 
sets forth the circumstances under which such appointments could he made 
and the conditions to be fulfilled. No such description of circumstances has 
been made in Section 9(1) or Section 9(2) of the CPA, 2007. Tn the same 
manner, the Junctions and responsibilities as provided in Section 23 of the 
CPA, 2007, so far as they arc construed as being the responsibilities that may 

be undertaken by SPOs, except those contained in Section 23(1)(/») and d 
Section 23(1){/) have also to be read down. 

49. Even though the State of Chhanisgarh has submitted its New 

Regulatory Procedures, notified, after this Court had heard the matter at 
length, we have reviewed the same. We are neither impressed by the contents 
of the New Regulatory Procedures, nor have such New Regulatory 
Procedures inspired any confidence that they will make the situation anv e 
better. J 

50. Some of the features of these new rules arc summarised as follows. 

The circumstances specified for appointment of SPOs include the occurrence 
of "leiTorist/cxtrcmist” incidents or apprehension that they may occur. With 
regard to eligibility, the rules state that, if other qualifications arc same 

person having passed 5th class shall be given preference" Furthermore the / 
rules specify that SPO should be "capable of assisting the police in 
prevention and control of the particular problem of the area”. Inasmuch as 
teiroi ist/cxtrcmisl incidents and activities arc included in the circumstances 
i.c. the particular problem of the area, it is dear that SPOs arc intended to be 
appointed with the responsibilities of engaging in counter-insurgency 
activities. In point of fact, the language of the rules now indicate that their 9 
role need not he limited only to being spotters, and guides and the like, but 
may also include direct combat role with terrorists/extremists. Furthermore 
training is to he given to those appointed as SPOs if and only ir Lhe 
Superintendent of the Police is "of the opinion that training is essential for 
him”, and in any case training will be imparted only if the appointed person 
has been appointed for a minimum period of one year and is to he given h 
firearms for self-defence. Such training will be in “Arms, Human Rights and 
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Law’ for a minimum period of three months. The appointment is to be 
"totally temporary in nature”, and the appointment may be terminated, 
a '’without giving any reason" by the Superintendent of Police. SPOs arc (o’ 
only receive an honorarium and other benefits as “sanctioned by the State 
Government from time to time”. 

51. We must at this point also express our deepest dismay at the role of 
the Union of India in these matters. Indeed it is true that policing, and law 
and order, are State subjects. However, for the Union of India to assert that its 

b role, with respect to SPOs being appointed by the State of Chhntlisgarh, is 
limited only to approving the total number of SPOs, and the extent’of 
reimbursement of honorarium 1 paid to them, without issuing directions as to 
how those SPOs arc to be recruited, trained and deployed for what purposes 
is an extremely erroneous interpretation of its constitutional responsibilities 
in these mailers. Article 355 specifically states that: 

C "355. Duly of the Union to protect Stales against external and internal 

disturbance .—It shall be die duty of the Union to protect every State against 
external aggression and internal disturbance and to ensure that the 
Government of every State is carried on in accordance with the provisions of 
this Constitution.’’ 

52. 1 he Constitution casts a positive obligation on the State to undertake 
d all such necessary steps in order to protect the fundamental rights of all 

citizens, and in some cases even of non-citizens, and achieve for the people 
of India, conditions in which their human dignity is protected and they are 
enabled to live in conditions of fraternity. Given the tasks and responsibilities 
that the Constitution places on the State, it is extremely dismaying that the 
Union or India, in response to a specific direction by this Court that it file an 
e affidavit as to what its role is with respect to appointment of SPOs in 
Chhattisgarh, claim that it only has the limited role as set forth in its affidavit. 
Even a cursory glance at the affidavit of the Union of India indicates that it 
was filed will) the purpose of taking legal shelter of diminished 
responsibility, rather than exhibiting an appropriate degree of concern for the 
serious constitutional issues involved. 

f I he I act of the matter is, it is the financial assistance being given by 

the Union that is enabling the State of Chhattisgarh to appoint barely literate 
tribal youth as SPOs, and given firearms to undertake tasks that only 
members of the official and iormui police force ought to be undertaking. 
Many thousands of them have been appointed, and they are being paid an 
honorarium’ of Rs 3000 per month, which the Union of India reimburses. 
That the Union of India has not seen it fit to evaluate the capacities of such 
tribal youth in undertaking such responsibilities in counter-insurgency 
activities against Maoists, the dangers that they will confront, and their other 
set vice conditions, such as the adequacy of their training, is clearly 
unconscionable. 

54. 1 he stance of the Union of India, from its affidavit, has clearly been 
that it believes that its constitutional obligations extend only to the extent of 
fixing an upper limit on the number of SPOs engaged, on account of the 
impact on its purse, and that how such monies are used by the State 
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Governments, is not their concern. In its most recent statement to this Court, 
much belated, the Union of India asserts that it will only issue "advisories to 
the State Governments to recruit constables and SPOs after careful screening a 
and verification, improve the standards of training, Impart instruction on 
human rights....” This leads us to conclude that the Union of India had 
abdicated its responsibilities in these matters previously. The fact that even 
now it sees its responsibilities as consisting of only issuing of advisories to 
the State Governments docs not lead to any confidence that the Union of 
India intends to lake all the neccssaiy steps in mitigating a vile social ^ 
situation that it has, willy-nilly, played an important role in creating. 

55. It is now clear to us, as alleged by the petitioners, that thousands of 
tribal youths arc being appointed by the State of Chhattisgarh, with the 
consent of the Union of India, to engage in armed conflict with the Maoists/ 
Naxaliics. The facts as stated in the affidavits of the State of Chhattisgarh, 
and the Union of India themselves reveal that, contrary to the assertions that c 
the tribal SPOs are recruited only to engage in non-combatant roles such as 
those of spotters, guides, intelligence gatherers, and for maintenance of local 
law and order, they arc actually involved in combat with the Maoists/ 
Naxaliics. The fact that both the State of Chhattisgarh and (he Union of India 
themselves acknowledge that the relief camps, and the remote villages, in 
which these SPOs arc recruited and directed to work in, have been subject to d 
thousands ol attacks clearly indicates that in every such attack SPOs may 
necessarily have to engage in pitched battles with the Maoists. This is also 
borne out by the lact that both the Union of India and the State of 
Chhattisgarh have acknowledged that many hundreds of civilians have been 
killed by Maoists/Naxalites by branding them as "police informants”. This 
would obviously mean that SPOs would he amongst the first targets of the e 
Maoists/Naxalites. and not be merely occasional incidental victims of 
violence or subject to Maoist/Naxalitc attacks upon accidental or chance 
discovery or infrequent discovery of their true role. The new rules in fact 
make the situation even worse, for they specify that the person appointed as 

an SPO "should be capable of assisting the police in prevention and control 
of the particular problem of the area”, which include (crrorist/exireinisi f 
activities. There is no specification that they will be used in only non- 
combatant roles or roles that do not place them in direct danger of attacks by 
extremists/terrorists. 

56. It is also equally clear to us, as alleged by the petitioners, that the 
lives of thousands of tribal youths appointed as SPOs arc placed in grave 
danger by virtue of the fact that they arc employed in counter-insurgency g 
activities against the Maoists/Naxalites in Chhattisgarh. The fact that 173 of 
them have "sacrificed their lives” in (his bloody battle, as cynically claimed 

by the State of Chhattisgarh in its affidavit, is absolute proof of the same. It 
should he noted that while 538 police and CAPF personnel have been killed, 
out oJ a total strength of 40 battalions of regular security forces, in the 
operations against Maoists in Chhattisgarh between 2004 and 2011, 173 h 
SPOs i.c. young, and by and large functionally illiterate, tribals, have been 
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killed ill the same period. If one were to lake, roughly, the strength or each 
battalion to be 1000 lo 1200 personnel, the ratio of deaths of formal security 
a personnel to total security personnel engaged is roughly 538 to about 45,000 
to 50,000 personnel. That itself is a cause for concern, and a continuing 
tragedy. Given the fact that the strength of the SPOs till last year was only 
3000 (and has now grown to 6500), the ratio of number of SPOs killed (173) 
to the strength of SPOs (3000 to 4000) is of a much higher order, and is 
unconscionable. Such a higher rate of death, as opposed to what the formal 
b security forces have suffered, can only imply that these SPOs are involved in 
from line battles, or that they arc, by virtue of their roles as SPOs, being 
placed in much more dangerous circumstances, without adequate safety of 
numbers and strength that formal security forces would possess. 

57. It is also equally clear to us that in this policy, of using local youth, 
jointly devised by the Union and the Slates facing Maoist insurgency, as 

c implemented in the State of Chhattisgarh, the young tribais have literally 
become canon-fodder in the killing fields of Dantewada and other districts of 
Chhattisgarh. The training, that the State of Chhattisgarh claims it is 
providing those youngsters with, in order to he a part of the counter¬ 
insurgency against one of the longest lasting insurgencies mounted internally, 
and indeed may also be the bloodiest, is clearly insufficient. Modem counlcr- 
d insurgency requires use of sophisticated analytical tools, analysis of data, 
surveillance, etc. According to various reports, and indeed the claims of the 
State UsclJ. Maoists have been preparing themselves on more scientific lines, 
and gained access to sophisticated weaponry. That the State of Chhattisgarh 
claims dial these youngsters, with little or no formal education, arc expected 
to learn the requisite range of analytical skills, legal concepts and other 
e sophisticated aspects of knowledge, within a span of two months, and that 
such a training is sufficient for them to take part in counter-insurgency 
against the Maoists, is shocking. 

58. llie Stale of Chhattisgarh has itself stated that in recruiting these 
tribal youths as SPOs “preference for those who have passed the fifth 
standard” has been given. This clearly implies that some, or many, who have 
been recruited as SPOs may not have even passed the fifth standard. Under 
the new rules, it is clear that the State of Chhattisgarh would continue to 
recruit youngsters with such limited schooling. It is shocking that the Stale of 
Chhattisgarh then turns around and states that it had expected such 
youngsters to learn, adequately, subjects such as IPC, CrPC, Evidence Act, 
Minors Act, etc. Even more shockingly the State of Chhattisgarh claims that’ 

9 '^ c sarnc was achieved in a matter of 24 periods of instruction of one hour 

each. Fuithci, the State of Chhattisgarh also claims that in additional 12 
periods, both the concepts of Human Rights and “other provisions of the 
Indian Constitution” have been taught. Even more astoundingly, it claims that 
it also taught them scientific and forensic aids in policing in 6 periods. The 
State of Chhattisgarh also claims, with regard to the new rules, that “the idea 
behind better schedule of training for SPOs is to make them more sensitised 
to the pmblcms faced by local tribes". This is supposed to be achieved by 


l 


r 





IO N L1N E? 

True Print” 


SCC Online Web Edition, Copyright ©2015 

Page 32 Thursday. July 9, 2015 

Printed For: Shyam Divan 

SCC OnLine Web Edition: hUp;//www,scconl/ne,com 

TruePrint™ source: Supreme Court Cases 


5 /s SUPREME COURT CASES (2011) 7 SCC 

increasing the total duration of training by an extra month, for youngsters 
who may or may not have passed the fifth class. 

59. We hold that these claims are simply lacking in any credibility. Even 
if one were to assume, for the sake of argument, that such lessons arc actually 
impaitcd, it would be impossible for any reasonable person to accept that 
tribal youngsters, who may. or may not, have passed the fifth standard, would 
possess the necessary scholastic abilities to read, appreciate and understand 
the subjects being taught to them, and gain the appropriate skills to be 
engaged in counter-insurgency movements against the Maoists. 

60. The State of Chhattisgarh accepts the fact that many, and for all we 
know most, of these young tribals being appointed as SPOs have been 
provided firearms and other accoutrements necessary to bear and use such 
firearms, and will continue to be so provided in the future under the new 
rules. While the State of Chhattisgarh claims that they arc being provided 
such anus only For self-defence, it is dear that given the levels of education 
that these tribal youth are expected to have had, and the training they arc 
being provided, they would simply not possess the analytical and cognitive 
skills to read and understand the complex socio-lega! dimensions that inform 
the concept of self-defence, and the potential legal liabilities, including 
serious criminal charges, in the event that the firearms are used in a manner 
that is not consonant with the concept of self-defence. Even if we were to 
assume, puiely for the sake of argument, that these youngsters were being 
engaged as gatherers of intelligence or secret informants, the fact that by 
assuming such a role they arc potentially placed in an endangered position 
vis-a-vis attacks by Maoists, they tire obviously being put in volatile 
situations in which the distinctions between self-defence and unwarranted 
firing ol a firearm may be very thin and requiring a high level of 
discretionary judgment. Given their educational levels it is obvious that they 
simply will not have the skills to make such judgments; and further because 
of low educational levels, the training being provided to them will not 
develop such skills. 

61. I he State of Chhattisgarh claims that they arc only employing those 
tribal youths who volunteer for such responsibilities. It also claims that many 
of the youths who arc coming forward arc motivated to do so because they or 
Lhcii families have been victims of Naxal violence or want to defend their 
hearth and home from attacks by Naxals. We simply fail to see how, even 
assuming lhai (he claims by the State of Chhattisgarh to be true, such factors 
would lessen the moral culpability of the State of Chhattisgarh. or make the 
situation less problematic in terms of human rights violations of the 
youngsters being so appointed as SPOs. 

62. Hirst and foremost given dial their educational levels arc so low, we 
cannot, under any conditions of reasonableness, assume that they even 
understand the implications of engaging in counter-insurgency activities 
hearing arms, ostensibly for self-defence, and being subject to all the 
disciplinary codes and criminal liabilities that may arise on account of their 
actions. Under modern jurisprudence, we would have to estimate the degree 
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or free will and volition, with due respect to, and in the context of, (he 
complex concepts they are being expected to grasp, including whether the 
a training they arc being provided is adequate or not for the tasks they arc to 
perform. Wc do not find appropriate conditions to infer informed consent by 
such youngsters being appointed as SPOs. Consequently wc will not assume 
that these youngsters, assuming that (hey are over the age of eighteen, have 
decided to join as SPOs of their own free will and volition. 

63. Furthermore, the fact that many of those youngsters may he actuated 
b by feelings of revenge, and reasonably expected to have a lot of anger, would 

militate against using such youngsters in counter-insurgency activities, and 
entrusted with the responsibilities that they are being expected to discharge. 
In the first instance, it can be easily appreciated that given the increasing 
sophistication of methods used by the Maoists, countcr-insurgcncy activities 
would require a cool and dispassionate head, and demeanour to be able to 
c analyse the current and future course of actions by them. Feelings of rage, 
and of hatred would hinder the development of such a dispassionate analysis. 
Secondly, it can also be easily appreciated that such feelings of rage, and 
hatred, can easily make an individual highly suspicious of everyone. If one of 
the essential tasks of such tribal youths as SPOs is the identification of 
Maoists, or their sympathisers, their own mental make-up, in all probability 
d would or could affect the degree of accuracy with which they could make 
such identification. Local enmities, normal social conflict, and even assertion 
of individuality by others against overbearing attitude of such SPOs, could be 
a cause to brand persons unrelated to Maoist activities as Maoists, or Maoist 
sympathisers. This in turn would almost certainly vitiate the atmosphere in 
those villages, lead to situations of grave violation of human rights of 
e innocent people, driving even more to take up aims against the State. 

64. Many of these tribal youngsters, on account of the violence 
perpetrated against them, or their kith and kin and others in the society in 
which they live, have already been dehumanised. To have feelings of deep 
rage and hatred, and to suffer from the same is a continuation of the 
condition of dehumanisation. The role of a responsible society, and those 

j who claim to be concerned of their welfare, which the State is expected to 
under our Constitution, ought to be one of creating circumstances in which 
they could come back or at least tread the path towards normalcy, and a 
mitigation of their rage, hurt, and desires for vengeance. To use such feelings, 
and to direct them into counter-insurgency activities, in which those 
youngsters ate placed in grave danger of their lives, runs contrary to the 
norms ol u nurturing society. That some misguided policy-makers 
strenuously advocate this as an opportunity to use such dehumanised 
sensibilities in the fight against Maoists ought to he a matter of gravest 
constitutional concerns and deserving or the severest constitutional 
opprobrium. 

65. It is abundantly clear, from the affidavits submitted by the State of 
Cbhnllisgurh. and by the Union of India, that one of the primary motives in 
employing tribal youths as SPOs is to make up for the lack of adequate 
formal security forces on the ground. The situation, as we have said before. 
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has been created, in large part by the .socio-economic policies followed by the 
State. The policy of privatisation has also meant that the Stale has 
incapacitated iLsclf, actually and ideologically, from devoting adequate 
financial resources in building the capacity to control the social unrest that 
has been unleashed. To use those, tribal youngsters, as SPOs to participate in 
counter-insurgency actions against Maoists, even though they do not have the 
necessary levels of education and capacities to Icam the necessary skills, 
analytical tools and gain knowledge to engage in such activities and the 
dangers that they arc subjected to, clearly indicates that issues of finance 
have overridden other considerations such as effectiveness of such SPOs and 
of constitutional values. 

66. The State of Chhattisgarh claims that in providing such 
“employment" they are creating livelihoods, and consequently promoting the 
values enshrined in Article 21. Wc simply cannot comprehend how involving 
ill-equipped, barely literate youngsters in counter-insurgency activities, 
wherein their lives arc placed in danger could be conceived under the rubric 
of livelihood. Such a conception, and the acts or using such youngsters in 
counter-insurgency activities, is necessarily revelatory of disrespect for the 
lives of the tribal youths, and defiling of their human dignity. 

67. It is clear to us, and indeed as asserted by the State of Chhattisgarh, 
that these tribal youngsters, appointed as SPOs, are being given firearms on 
the ground that SPOs arc treated “legally” as full-fledged members of the 
police force, and arc expected to perform the duties, bear (be liabilities, and 
be subject to the same disciplinary code. These duties and responsibilities 
includes the duty of putting their lives on the line. Yet, the Union of India, 
and the State of Chhattisgarh, believe that all that they need to be paid is an 

honorarium’, and this they claim is a part of their endeavour to promote 
livelihoods amongst tribal youths, pursuant to Article 21. Wc simply fail to 
see how At tide 14- is not violated inasmuch as these SPOs arc expected to 
perform all the duties of police officers, be subject to all the liabilities and 
disciplinary codes, as members of the regular police force, and in fact place 
their lives on the line, plausibly even to a greater extent than the members of 
the regular security forces, and yet be paid only an “honorarium”. 

68. The appointment of these tribal youngsters as SPOs to engage in 
counter-insurgency activities is temporary in nature. In fact the appointment 
for one year, and extendable only in increments of a year at a time, can only 
be described as of short duration. Under the new rules, freshly minted by the 
State or Chhattisgarh, they can be dismissed by the Superintendent of Police 
without giving any reasons whatsoever. The temporary nature of such 
appointments immediately raises serious concerns. As acknowledged by the 
State of Chhattisgarh, and the Union of India, the Maoist activities in 
Chhattisgarh have been going on from 1980s, and it seems to have become 
more intense over the past one decade. The State of Chhattisgarh also 
acknowledges that it has to give firearms to these tribal youngsters appointed 
as SPOs because they face grave danger, to their lives, from the Maoists. In 
fact, Maoists arc said to kill even ordinary civilians alter branding them as 

police informants”. Obviously, in such circumstances, it would only be 
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reasonable to conclude that these tribal youths appointed as SPOs, and 
known to work as informants about who is a Maoist or a Maoist supporter, 
a spotters, guides and providers of terrain knowledge, would become special 
targets of the Maoists. 

69. The State of Chhattisgarh reveals no ideas as to how it expects these 
youngsters to protect themselves, or what special protections it offers, after 
serving as SPOs in the counter-insurgency efforts against the Maoists. 
Obviously, these youngsters would have to hand back their firearms to the 

b p°liuc upon the expiry of their term. This would mean that these youngsters 
would become sitting ducks, to be picked off by Maoists or whoever may 
find them inconvenient. The Stale of Chhattisgarh has also revealed that 1200 
of SPOs appointed so far have been dismissed for indiscipline or dereliction 
of duties. That is an extraordinarily high number, given that the total SPOs 
appointed in the State of Chhattisgarh until last year were only 3000, and the 
c number now stands at 6500. The Tact that such indiscipline, or dereliction of 
duties, has been the cause for dismissal from service of anywhere from 20% 
to 40% of the recruits has to be taken as a clear testimony of the fact that the 
entire selection policies, practices, anti in fact the criteria for selection arc 
themselves wrong. The consequence of continuation of such policies would 
be that an inordinate number of such tribal youths, after becoming marked 
^ for death by Maoisis/Naxalitcs the very instant they arc appointed as SPOs, 
would he fell out in the lurch, with their lives endangered, after their 
temporary appointment as SPOs is over. 

70. The above cannot he treated as idle speculations. The very facts and 
circumstances revealed by the State of Chhattisgarh leads us to the above as 
an inescapable conclusion. However, this tragic story does not end here 
cither. It begins to get far worse, because it implicates grave danger to the 
social rubric in those regions in which these SPOs arc engaged to work ill 
anti-Maoist counter-insurgency activities. 

71. We specifically, and repeatedly, asked the State of Chhattisgarh, and 
the Union of India as to how, and in what manner ihcy would lake back the 
firearms given to thousands of youngsters. No answer has been given so far. 
If force is used to collect such firearms back, without those youngsters being 
given a credible answer with respect to their questions regarding their safely, 
in terms ol their lives, after their appointment ends, it is entirely conceivable 
that those youngsters refuse to return them. Consequently, we would then 
have a large number of armed youngsters, running scared for their lives, and 
in violation of the law. It is entirely conceivable that they would then turn 
against the State, or at least defend themselves using those firearms, against 

9 the security forces themselves; and for their livelihood, and subsistence, they 
could become roving groups of armed men endangering the society, and the 
people in those areas, as a third front. 

72. Given the number of civil society groups, and human rights activists, 
who have repeatedly been claiming that the appointment of tribal youths as 
SPOs, sometimes called Koya Commandos, or the Salwa Judum, has led to 

h increasing human rights violations, and blither given that NHRC itself has 
found that many instances of looting, arson, and violence can be attributed to 
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SPOs and the security forces, we cannot but apprehend that such incidents 
arc on account of the lack of control, and in fact the lack of ability and moral 
authority to control the activities of SPOs. The appointment of tribal youths 3 
as SPOs, who arc barely literate, for temporary periods, and armed with 
firearms, has endangered and will necessarily endanger the human rights of 
others in the society. 

73. In light of the above, we hold that both Article 21 and Article 14 of 
the Constitution of India have been violated, and will continue to he violated, 

by the appointment of tribal youths, with very little education, as SPOs arc £ 
engaged in counter-insurgency activities. The lack of adequate prim- 
education incapacitates them with respect to acquisition of skills, knowledge 
and analytical tools to function effectively as SPOs engaged in any manner in 
counter-insurgency activities against the Maoists. 

74. Article 14 is violated because subjecting such youngsters to the same 
levels of dangers as members of the regular force who have belter 
educational backgrounds, receive better training, and because of better 
educational backgrounds possess a better capacity to benefit from training 
that is appropriate for the duties to be performed in counter-insurgency 
activities, would he to treat uncquals as equals. Moreover, inasmuch as such 
youngsters, with such low educational qualifications and the consequent 
scholastic inabilities to benefit from appropriate (raining, can also not be 
expected to be effective in engaging in counter-insurgency activities, the 
policy of employing such youngsters as SPOs engaged in counter-insurgency 
activities is irrational, arbitrary and capricious. 

75. Article 21 is violated because, notwithstanding the claimed volition 
on the part of these youngsters to appointment as SPOs engaged in counter- 
insurgency activities, youngsters with such low educational qualifications 
cannot be expected to understand the dangers that they arc likely to face, the e 
skills needed to face such dangers, and the requirements of the necessary 
judgment while discharging such responsibilities. Further, because of their 
low levels of educational achievements, they will also not be in a position to 
benefit from an appropriately designed training program, that is 
commensurate with the kinds of duties, liabilities, disciplinary eotlc and 
dangers that they lace, to their lives and health. Consequently, appointing ^ 
such youngsters as SPOs with duties, that would involve any counter¬ 
insurgency activities against the Maoists, even if it were claimed that they 
have been put through rigorous training, would he to endanger their lives. 

76.1 his Court has observed in Olga fellis v. Bombay Municipal Corpn 
that: (SCC p. 572, para 32) 

“32. ... ‘Life’, as observed by Field. J., in Munn v. Illinois P, means ^ 
something more than mere animal existence and the inhibition against 
the deprivation of life extends to all those limits and faculties by which 
life is enjoyed.” 


a (1985)3 see: sis 

9 24 L Ed 77 : 94 US 113(1875) 
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77. Certainly, within the ambit of all those “limits and faculties by which 
life is enjoyed also lies respect for dignity of a human being, irrespective or 

a whether he or she is poor, illiterate, less educated, and less capable of 
exercising proper choice. The State, has been found to have the positive 
obligation, pursuant to Article 21, to necessarily undertake those steps that 
would enhance human dignity, and enable the individual to lead a life of at 
least some dignity. The Preamble of our Constitution affirms as the goal of 
our nation, the promotion of human dignity. The actions of the State, in 
b appointing barely literate youngsters, as SPOs engaged in counter-insurgency 
activities, of any kind, against the Maoists, who are incapable, on account of 
low educational achievements, of learning all the skills, knowledge and 
analytical tools to perform such a role, and thereby endangering their lives, is 
necessarily a denigration of their dignity as human beings. 

78. To employ such ill-equipped youngsters as SPOs engaged in counlcr- 
c insurgency activities, including the tasks of identifying Maoists and non- 

Maoists, and equipping them with firearms, would endanger the lives of 
others in the society. That would be a violation of Article 21 rights of a vast 
number t>r people in the society. That they arc paid only an “honorarium”, 
and appointed only for temporary periods, arc further violations of Article 14 
and Article 21. 

d 79. have already discussed above, as to how payment of honorarium 
to these youngsters, even though they arc expected to perform all of the 
duties of regular police officers, and place themselves in dangerous situations, 
equal to or even worse than what regular police officers face, would he a 
violation of Article 14. To pay only an honorarium to those youngsters, even 
though they place themselves in equal danger, and in fact even more, than 
e regular police officers, is to denigrate the value of their lives. It can only be 
justified by a cynical, and indeed an inhuman attitude, that places little or no 
value on the lives of such youngsters, l-'urihcr, given the poverty of those 
youngsters, and the feelings of rage, and desire for revenge that many suffer 
front, on account of their previous victimisation, in a brutal social order, to 
engage them in activities that endanger their lives, and exploit their 
/ dehumanised sensibilities, is to violate the dignity of human life, and humanity. 

80. It lias also been analysed above as to how the temporary nature of 
employment of these youngsters, as SPOs engaged in counter-insurgency 
activities ol any kind, endangers their lives, subjects them to dangers from 
Maoists even after they have been disengaged from duties of such 
appointment, and further places the entire society, and individuals and groups 

g in the society, at risk. They are all clearly violations of Article 21. 

81. It is in light of the above, that we proceed to pass appropriate orders. 
However, there arc a few important matters that we necessarily have to 
address ourselves to at this stage. This necessity arises on account of the fact 
that the State ol Chhaitisgarh, and the Union of India, claim that employing 
such youngsters as SPOs engaged in counter-insurgency activities is vital, 

h ancl necessary to provide security to the people affected by Maoist violence, 
and to fight the threat of Maoist extremism. 
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82. Indeed, wc recognise that the State faces many serious problems on 
account of Maoist/Naxalilc violence. Notwithstanding the fact that there may 

be social and economic circumstances, and certain policies followed by the a 
State itself, leading to emergence or extremist violence, wc cannot condone 
it. The attempt to overthrow the State itself and kill its agents, and perpetrate 
violence against innocent civilians, is destructive of an ordered life. The State 
necessarily has the obligation, moral and constitutional, to combat such 
extremism, and provide security to the people of the country. This, as we 
explained is a primordial necessity. When the judiciary strikes down State b 
policies, designed to combat terrorism and extremism, wc do not seek to 
interfere in security considerations, for which the expertise and responsibility 
lie with the executive, directed and controlled by the legislature. The 
judiciary intervenes in such matters in order to safeguard constitutional 
values and goals, and fundamental rights such as equality, and right to life. 
Indeed, such expertise and responsibilities vest in the judiciary. 

83. In a recent judgment by a Constitution Bench, GVK Industries v. ° 
WO 10 this Court observed: (SCC p. 58, paras 35-36) 

“35. Our Constitution charges the various organs of the State with 
affirmative responsibilities of protecting the interests of, the welfare of 
and the security of the nation ... powers arc granted to enable the 
accomplishment of the goals of the nation. The powers of judicial review 
are granted in order to ensure that legislative and executive powers are ° 
used within the bounds specified in the Constitution. Consequently, it is 
imperative that the powers so granted to various organs of the State are 
not restricted impermissibly by judicial fiat such that it leads to inabilities 
or the organs of the State in discharging their constitutional 
responsibilities. 

36. Powers that have been granted, and implied by. and borne by the e 
Constitutional text have to be perforce admitted. Nevertheless, the very 
essence of constitutionalism is also that no organ of the State may 
arrogate to itself powers beyond what is specified in the Constitution. 
Walking on that razor’s edge is the duly of the judiciary. Judicial 
restraint is necessary in dealing with the powers of another coordinate 
branch of the Government; but restraint cannot imply abdication of the ^ 
responsibility of walking on that edge.” (emphasis suppl ied) 

84. As wc heard the instant matters, wc were acutely aware of the need to 

walk on that razor s edge. In arriving at the conclusions wc have, wc were 
guided by the facts and constitutional values. The primordial value is that it is 
the responsibility of every organ of the State to function within the Tour 
corners oT constitutional responsibility. That is the ultimate rule of law. 9 

85. It is tine that terrorism and/or extremism plagues many countries, and 
India, unfortunately and tragically, has been subject to it for many decades. 

The fight against terrorism and/or extremism cannot be effectuated by 
constitutional democracies by whatever means that are dccmctl to be 
efficient. Efficiency is not the sole arbiter of all values, and goals that 
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